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STATE OF IDAHO

STATE OF IDAHO

vs

Plaintiff /Respondent

SUPREME COURT CASE# 44596

JOSEPH DUANE HERRERA
Defendant/Appellant

CLERK'S RECORD OF APPEAL
Appeal from the District Court of the First Judicial District of the State of Idaho, in
· and for the County of Benewah

Volume II

Eric D. Fredericksen
Appellant Public Defender
322 E. Front Street, Suite 570
Boise, ID 83 702

Kenneth K Jorgensen
Deputy Attorney General
Attorney for the Respondent
PO BOX 83720
Boise, ID 83720

2 I 2017

The last witness discussed was Stefanie's mother, Susie Camack. Again, the state elicited
past conduct evidence rather than state of mind evidence.
The discussion of these witnesses demonstrates a pattern of conduct by the prosecutor
which was recognized by the Idaho Supreme Court as being prejudicial and described as rather
transparent violation of the limitations imposed by the trial court on the testimony of these
witnesses. The Idaho Supreme Court stated, "A party's deliberate violation of an order excluding
evidence with little relevance but with great potential for prejudice is an attack on the fairness of
the proceedings and cannot be countenanced."
Now, the state has indicated that it intends to use the Defendant's former testimony by
having it read to the jury by a third person.

In Harrison v. United States, 88 S.Ct. 2008 (1968), the United States Supreme Court
ruled, "A defendant's testimony at a former trial is admissible in evidence against him in later
proceedings." Further stating, "Defendant who chooses to testify waives his privilege against
compulsory self-incrimination with respect to testimony he gives, and waiver is no less effective
or complete because he may have been motivated to take witness stand only by reason of strength
oflawful evidence adduced against him." The present case is different because the Defendant's
motivation for testifying was made because of the deliberate violations of an order excluding
evidence. The Defendant contends that the use of inadmissible evidence at the former trial
compelling defendant to testify in rebuttal, that under Harrison rule would preclude use of that
testimony on retrial. The difference being that the testimony of Harrison was done to rebut
illegal obtained confession.
Further, the IRE 1103, which states, "The trial court shall apply these rules and any
amendments to these rules to actions, cases and proceedings pending on the effective date unless
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it finds that such application would prejudice the substantive rights of any party." The state by
its misconduct is rewarded at the new trial by now having the ability to use the Defendant's prior
testimony in its case in chief. Under the 5th Amendment to the United States Constitution and
Article 1 Section 13 of the Idaho Constitution prohibits a Defendant from being compelled to
testify against himself. Further, the reading of the Defendant's prior testimony as other dangers.
The jurors will make the logical connection that the Defendant was previously tried, the
Defendant is denied and the jurors are denied to see the demeanor of the Defendant when he
testified and the Defendant is unable to cross-examine the state's witness because he cannot
confront the witness. A new trial should mean a new trial where each party starts anew
particularly the Defendant. Allowing his prior testimony gives the state an advantage that it
would not have had at the previous trial and rewards the state for its prosecutorial misconduct in
eliciting improper evidence in its case in chief.
The Defendant's prior attorney was ineffective in advising the Defendant of the effect of
the waiver of his 5th amendment rights, the potential consequences of testifying and failed to
prepare the Defendant for testifying. The Defendant will testify that his prior attorney informed
him that he would prepare the Defendant by visiting him at jail but he did not do so; the prior
attorney did not fully explain the consequences of waiving his 5th Amendment and Article I
Section 13 rights not to testify, the Defendant felt compelled to testify to rebut the improper
evidentiary allegations of the four witnesses used by the state in chief and the actions and
statements of James Camack in the presence of the jury required him to testify. Under these
unique set of circumstances, allowing the Defendant's former testimony would be a denial of
fundamental fairness and due process.
Under Idaho Rule of Evidence 80l(d) (2), the statement of Defendant is not hearsay
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because it is a statement offered against a party and is the party's own statement. However, this
rule should not be applicable in this insistence because it involves a fundamental constitutional
right against self-incrimination which would not be available to the state but for its own
prosecutorial misconduct. The state in the new trial could not call the Defendant as a witness in
its case in chief nor can the state even comment on the defendant's failure to testify. Allowing the
Defendant's prior testimony run afoul ofldaho Rule of Evidence 403 as the evidence has
probative value but this value is outweighed by the danger of unfair prejudice, confusion of the
issues or misleading the jury. As well, the use of the Defendant's prior testimony places a
burden on the Defendant to produce evidence, including the testimony of the Defendant when
there should be no such burden. As well, the prior testimony read to the jury would be confusing
at best despite any statement by the court. In short, under these unique circumstances, the use of
the Defendant's prior testimony is unfair prejudice.
Under Idaho Rule of Evidence 804(b)(1 ), the Defendant is unavailable to testify because
the state cannot compel him to do so in their case in chief by exercising his 5th Amendment of the
United States Constitution right and Article I Section 13 Idaho Constitutional right. However, the
language of this rule states that a witness had an opportunity and similar motive to develop the
testimony by direct, cross, or redirect examination. Here, the motive was partially mandated by
the state's improper presentation of evidence. As before the state should not be rewarded to its
advantage by its misconduct.
CONCLUSION
The state should be precluded from using the Defendant's prior testimony in its case in chief. If
the Defendant elects to testify in the new trial, the state can use the prior testimony to impeach or
emphasize inconsistent prior statements.
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DATED this J]day of April, 2016.

C ayton Andersen
enewah County Public Defender
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the
~ day of April, 2016, I caused to be served a
true and correct copy of the foregoing by the method indicated below, and addressed to the
following:

l

Benewah County Prosecutor

[~roffice mail
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CLAYTON ANDERSEN ISB #1860
Benewah County Public Defender
222 S. 7th Suite G-07
St. Maries, ID 83861
Telephone: (208) 245-2521
Fax: (208) 245-245-3948
Attorney for Defendant
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH

STATE OF IDAHO,
Case No. CRl 1-2053
Plaintiff,
vs.

AFFIDAVIT IN SUPPORT OF MOTION
FOR APPROVAL OF ADDITIONAL
COMPENSATION FOR BENEWAH
PUBIC DEFENDER

JOSEPH HERRERA,
Defendant.
STATE OF IDAHO )
:ss
County of Benewah )

Clayton Andersen, Benewah County Public Defender, under oath states:
1.

I am the Benewah Public Defender;

2.

The itemized billing attached to the Motion is an accurate record of the time that I have spent
on the representation of the Defendant and the time that my staff has spent on the case
according to the time records maintained by my office.
3. The Benewah County Contract for Public Defender Services is attached to the Motion and is
a duplicate of the contract that I entered concerning paragraph 6 during the time period of
September 1, 2014 to September 30, 2015.
4. The Defendant is charged with Second Degree murder and as a result requires much more

AFFIDAVIT IN SUPPORT OF MOTION FOR APPROVAL OF ADDITIONAL COMPENSATION FOR
BENEWAH PUBIC DEFENDER
PAGEl
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time and labor, the case is difficult as it involves a defense that has required the appointment
of an expert witness, review of hundreds of photographs, prior testimony, Benewah County
Sheriff and Idaho State Police Reports and reviewing this information with the Defendant;
5. I have been practicing for 39 years admitted to the practice oflaw on April 11, 1977 and my
normal billing rate is $200.00 per hour along with a staff rate of$60.00 per hour. I used the
billing rate of $95.00 per hour as this is the Kootenai County Conflict Public Defender rate.
6. While I began representing the Defendant in August 2015 by appointment by the District
Court, the primary work as occurred since December 1, 2015, which was immediately afteren
the Idaho Supreme Court issued its final opinion and remanded the case back to the District
Court.
7. Murder cases are always emotional and physically time consuming as I have tried numerous
murder cases in my career.
DATED this ( ~ay of April, 2016.

rsen
ty Public Defender
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day of April, 2016, I caused to be served a true and correct
I HEREBY CERTIFY that on the \
copy of the foregoing by the method indicated below, and addressed to the following:
Nancy Wolff [] interoffice mail
Deanna Bramblett Benewah County Clerk [ ] hand delivery
District Judge John T. Mitchell [ ] facsimile to 446-1132
Benewah Prosecutor [ ] interoffice mail
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CLAYTON ANDERSEN ISB #1860
Benewah County Public Defender
222 S. 7th Suite G-07
St. Maries, ID 83861
Telephone: (208) 245-2521
Fax: (208) 245-245-3948
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Attorney for Defendant
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH

STATE OF IDAHO,
Case No. CRI 1-2053
Plaintiff,
vs.

MOTION FOR APPROVAL OF
ADDITIONAL COMPENSATION FOR
BENEWAH PUBIC DEFENDER

JOSEPH HERRERA,
Defendant.

COMES NOW, Clayton Andersen, Benewah County Public Defender, and moves for the
court as follows:
RELIEF SOUGHT

For an Order granting the Benewah Public Defender additional compensation from the
District Court Fund of Benewah County for attorney and staff fees in the sum of $8,292.50.
GROUNDS OF MOTION

1.

The itemized billing attached to this Motion;

2.

The Affidavit of Clayton Andersen in Support of the Motion for Attorney Fees.

3.

The Benewah County Contract for Public Defender Services attached pursuant to
paragraph 6 states that as the attorney I can seek additional compensation on a case-bycase basis from the presiding Judge.

MOTION FOR APPROVAL OF ADDITIONAL COMPENSATION FOR BENEWAH PUBIC DEFENDER
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4.

The rate used by the Defendant's attorney is the rate of $95.00 per hour which is the
contract rate for Kootenai County Conflict Public Defenders for felonies and the rate of
$45.00 for staff is a rate for compensation of staff.

5.

Idaho Code Sections 31-1501 and Idaho Code Section 19-860.
DATED this_ day of April, 2016.

Clayton Andersen
Benewah County Public Defender
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the _ _ day of April, 2016, I caused to be served a true and correct
copy of the foregoing by the method indicated below, and addressed to the following:
Nancy Wolff [] interoffice mail
Deanna Bramblett Benewah County Clerk [ ] hand delivery
District Judge John T. Mitchell [ ] facsimile to 446-1132
Benewah Prosecutor [ ] interoffice mail

Clayton Andersen
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Time:
Page:

PRE-BILL
Clayton Andersen Attorney at Law

4/13/2016
11:25AM
1 of 6

Joseph Herrera
,ID
Client:
Matter:
Matter Type:
Comments:
File Open Date:
Billing Mode:
Billing Frequency :
Remarks:

ACCOUNT
AGING
Fees Billed to Date:

Ticket
Number Date

15-612
CR15-1127
CR-F Criminal Felony

Joseph Herrera
Herrera vs. State Of Idaho

8/31/2015
Hourly

Originating Timekeeper:
Responsible Timekeeper:
Billing Format Code:
Fees/Costs Cut Date:
Payments Cut Date:

BillDate: 4/13/2016
Start Date: 1/1/1900
Last Bill:

Monthly

Type of Bill:

BPD
BPD
BEN
4/13/2016
4/13/2016
Regular

Current

30 - 59 Days

60- 89 Days

90 Days and Over

$ 0.00

$ 0.00

$ 0.00

$ 0.00

Costs Billed to Date:

$0.00

$0.00

Fees
Timekeeper Description

Hours

Amount

9/18/2015

BPD

Court appearance

0.25

$23.75

BL

2

9/23/2015

BPD

Retrieve files from James Siebe's office

0.25

$23.75

BL

3

9/29/2015

BPD

Conference with Walsh re expert witness

0.25

$23.75

BL

90

10/21/2015

BPD

Review letter from client

0.25

$23.75

BL

91

10/26/2015 BPD

Review letter from client

0.25

$23.75

BL

92

11/16/2015

BPD

Review letter from client

0.25

$23.75

BL

4

11/19/2015 BPD

Telephone Call with expert wirness

0.50

$47.50

BL

93

11/30/2015

CGA

Review letter from client

0.25

$23.75

BL

5

12/1/2015

BPD

Review Supreme Court decision and prepare Moion and
Order to Disqualify

0.75

$71.25

BL

6

12/2/2015

BPD

Telephone Call with clerk re remittur needed before setting
case

0.25

$23.75

BL

7

12/5/2015

CGA

Review email from Pex from International Forensic Experts
and reply

0.50

$47.50

BL

94

12/9/2015

BPD

Review letter from client

0.25

$23.75

BL

8

1/22/2016

BPD

Prepare Stipulation and Order for Defendant to remain in
Benewah Co. Jail, Stipulation for Exclsusion of Evidence
and Order, Prepare Stipulation and Order for Mediation,
Stipulation and Order to pay International Forensics,
conference with prosecutor and client

3.25

$308.75

BL

Continued On Next Page
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2/24/2016

BPD

Telephone Call with Judges clerk re Stipulation and Order,
perpare Orders for Judge, prepare waivber of seppedy trial,
conference with client re waiver, continuance and prepare
for case, travel to CDA for status conference hearing, attend
hearing, conference with prosecutor, travel back to St.
Maries, instructions to staff re Order to prosecutor for
review, prepare letter to Forensic International

3.75

$356.25

BL

10

2/24/2016

BPD

Telephone Call with Judge Stegner's clerk re mediation
dates

0.25

$23.75

BL

11

2/25/2016

BPD

CVonference with prosecutor re mediation and plea
negotiations

0.50

$47.50

BL

12

2/26/2016

BPD

Telephone Call with prosecutor regarding plea negotiation

0.25

$23.75

BL

13

2/26/2016

BPD

Prepare letter to client re negotiations

1.00

$95.00

BL

14

2/28/2016

BPD

Conference client

0.75

$71.25

BL

15

2/29/2016

BPD

Conference with witness

0.50

$47.50

BL

16

2/29/2016

BPD

Review Trial Transcript

1.00

$95.00

BL

17

2/29/2016

BPD

Conference with prosecutor

0.50

$47.50

BL

18

3/3/2016

BPD

Legal Research on case, Prepare Motion to Exclude
Character Evidence and Motion to Exclude James Comack,
prepare for trial, review Telephone Call message from client
re witness, review trial court transcript

3.25

$308.75

BL

19

3/4/2016

BPD

Prepare letter to Judge Stegner for mediation, review letter
from Defendant, instructions to staff to fax and deliver letter
to cient and prepare letter to client and legal research

2.75

$261.25

BL

20

3/5/2016

BPD

Telephone Call with prosecutor, legal research andprepare
letter to client

2.50

$237.50

BL

21

3/5/2016

BPD

Conference client

1.25

$118.75

BL

22

3/6/2016

BPD

Legal Research and Prepare letter to prosecutor

0.50

$47.50

BL

23

3/7/2016

BPD

Prepare final draft of letter to prosecutor, Conference client,
organize file, legal research, review transcript, create
witness files based on witnesses subpoened by State,
prepare for mediation and prepare letter to client re same,
instructions to staff re time for hearings

3.75

$356.25

BL

24

3/7/2016

BPD

Conference with prosecutor re mediation and sunbmission
of plea offer

0.50

$47.50

BL

25

3/7/2016

CL

Copies and make binders

3.00

$135.00

BL

26

3/8/2016

CL

Recive, scan and copy Judgement and order

0.50

$22.50

BL

27

3/8/2016

BPD

prepare for mediation, conference prosecutor on mediation
format, conference prosecutor and Judge Stegner about
mediation format, attend mediation

4.75

$451.25

BL

Continued On Next Page
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28

3/8/2016

BPD

Conference Herrera and prepare letter to Herera, prepare
Motion to Replace Attorney, instructions to staff

0.75

$71.25

BL

29

3/9/2016

CL

Filing of motion with court, copies ofletter, deliver to jail
and dropped off order with Deedee at auditors office for
check

0.25

$11.25

BL

30

3/10/2016

BPD

Legal research, Prepare letter to client, prepare Notice of
Hearing on Motions, prepare Motion in Limine and Briefre
Fleeing, Prepare Motion re Photographs and Brief, Motion
re Clothing and Restraints, Motion for Medication, Motyion
re Defendant's Prior Testimony and instructions to staff to
serve prosecutor and client

4.25

$403.75

BL

31

3/10/2016

CL

Motions and NOH receive fax make copies file with court
take to jail scan and email to judge

1.50

$67.50

BL

32

3/11/2016

CL

partially copy transcript

2.00

$90.00

BL

34

3/16/2016

CL

scan and make copies appeal transcript

0.50

$22.50

BL

35

3/16/2016

BPD

Review email from Mitchell re jury questionairre and
instructions to staff, Telephone Call with prosecutor

0.50

$47.50

BL

36

3/17/2016

BPD

Instructions to staf re trial transcript and filing

0.25

$23.75

BL

33

3/18/2016

BPD

Conference with prosecutor regarding Motions and review
Motion to Amend Information and Notice of Hearing

0.75

$71.25

BL

37

3/18/2016

BPD

Review letter from client

0.25

$23.75

BL

38

3/21/2016

BPD

Conference prosecutor re Motions, jury questionairre and
continuance

0.75

$71.25

BL

39

3/22/2016

BPD

Legal Research, prepare for Motions, prepare letter to
client and instructions to staff to deliver letter

2.50

$237.50

BL

40

3/22/2016

CL

Print letter add attachments get copy of jury questionnaire
from clerk take to jail

0.75

$33.75

BL

41

3/22/2016

CL

make notebook with motions for court today

2.00

$90.00

BL

42

3/22/2016

BPD

Review jury questionaiire provided by Judge Mitchell, make
corrections, prepare motion notebook for motions
scheduled, instructions to staff, prepare additional jury
questionaiire questions, travel to court, attend motion
hearing

7.75

$736.25

BL

43

3/23/2016

BPD

Prepare additional jury questionairre questions, letter to
Judge Mitchell regarding the questionairre and instructions
to staff

2.50

$237.50

BL

44

3/23/2016

CL

print out letter and jury questions

0.25

$11.25

BL

45

3/23/2016

CL

cleared and scan supplemental brief on motion to amend

0.50

$22.50 BL

46

3/23/2016

BPD

Deliver jury questionaiire and instructions to staff

0.25

$23.75

Continued On Next Page
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47

3/23/2016

BPD

Instructions to staff re jury selections,, opreparation of
witness notebooks and review of Supplemental Briefbby
prosecutor

0.75

$71.25

BL

48

3/23/2016

CL

copies, filing and running to jail

0.50

$22.50

BL

49

3/23/2016

BPD

Review email from Mitchell and reply, review
Memorandum Decision, prepare letter to client with
instructions to staff for delivery and Telephone Call with
client

0.75

$71.25

BL

74

3/23/2016

BPD

Review email from Mitchell re jury questionairre and reply

0.25

$23.75

BL

75

3/23/2016

BPD

Review email from Mitchell re PDF of Order and
instructions to staff

0.25

$23.75

BL

76

3/23/2016

BPD

Review email from Benewah Clerk to Mitchell re exhibits in
court's possession

0.25

$23.75

BL

50

3/24/2016

CL

scan several exhibits for file

0.75

$33.75

BL

51

3/24/2016

CL

more scanning for exhibits

0.25

$11.25

BL

52

3/24/2016

CL

Scan letter and exhibits to Jim Pex of International
Forensics and email letter to him

0.75

$33.75

BL

53

3/24/2016

BPD

Prepare letter to International Forensics with exhibits and
instructions to staff, organize witness file, review witness
statements

2.50

54

3/25/2016

CL

send out disk to Jim pax

0.25

$11.25

BL

55

3/25/2016

BPD

Conference prosecutor on jury questionairre

0.25

$23.75

BL

56

3/29/2016

CL

letter vacating hearings and NOH and amended prosecuting
attorney information

0.50

$22.50

BL

57

3/29/2016

CL

corrected letter and added additional dates

0.50

$22.50

BL

58

3/29/2016

BPD

Prepare draft of jury instructions and legasl research

1.75

$166.25

BL

72

3/29/2016

BPD

Review email from Judge Mitchell re trial exhibits

0.25

$23.75

BL

73

3/29/2016

BPD

Review email from Mitchell on duplication by Pete Barnes
of exhibits

0.25

$23.75

BL

59

3/30/2016

CL

scan amended PA information

0.25

$11.25

BL

60

3/30/2016

BPD

Prepare Jury Instruction, legal research and instructions to
staff

1.50

$142.50

BL

61

3/30/2016

BPD

Legal research and prepare jury instructions and instructions
to staff

2.50

$237.50 BL

62

3/30/2016

CL

print out and make four copies of Jury Instructions

2.50

$112.50 BL

64

3/30/2016

BPD

Telephone Call with Jim Pex oflntemational Foresnics and
instructions to staff

0.50

$47.50 BL

$237.50 BL
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63

3/31/2016

BPD

Telephone Call with Thie re release of evidence stipulation

0.50

$47.50

BL

65

3/31/2016

BPD

Prepare letter to client re Amended Information, trial stting,
jury instructions, update on expert witness contact and other
matters

0.75

$71.25

BL

66

3/31/2016

BPD

Telephone Call with prosecutor on release of evidence

0.25

$23.75

BL

67

4/4/2016

BPD

Conference client

1.00

$95.00

BL

68

4/4/2016

BPD

Prepare letter to Jim pex and send out check pursuant to
agreement

0.25

$23.75

BL

69

4/5/2016

BPD

Prepare Motion and Order to transport for 042016 hearing

0.50

$47.50 BL

70

4/5/2016

BPD

Prepare Stipulation and Order to Release Exhibits and email
Thie for approval

0.50

$47.50 BL

71

4/5/2016

BPD

Prepare draft of Response to discovery

0.25

$23.75

BL

77

4/5/2016

BPD

Telephone Call with prosecutor on Evidence stipulation and
Order and Motion and Order to Transport

0.25

$23.75

BL

78

4/5/2016

BPD

Review emails from Thie and reply from Mitchell

0.25

$23.75

BL

79

4/6/2016

BPD

Conference with prosecutor re discovery and collecxtion of
evidence for Kootenai Co Bailffs Pete Barnes

0.75

$71.25

BL

80

4/7/2016

CL

copies of jury questions

1.50

$67.50

BL

81

4/7/2016

BPD

Pick-up evidence from bailiff

0.25

$23.75

BL

82

4/7/2016

BPD

Complete and letter jury instructions, discovery response,
review exhibit received from bailiff, email diagrams to
expert witness and deliver response to discovery, exhibits
and proposed jury instructions

0.75

$71.25

BL

83

4/8/2016

CL

sort piles for jury instructions

0.50

$22.50 BL

84

4/8/2016

BPD

Conference with client and conference with Prosecutor's
staff re delivery of Exhibits

0.75

$71.25

BL

85

4/8/2016

CL

make copies of jury questions. scan and email to judge
rnitchell defendants requested jury instructions

0.75

$33.75

BL

86

4/8/2016

CL

filing

0.25

$11.25

BL

87

4/11/2016

CL

process mail scan and file letter from herrera

0.25

$11.25

BL

88

4/11/2016

BPD

Review letter from client

0.25

$23.75

BL

89

4/11/2016

BPD

Conference with prosecutor on signing stipulation to release
evidence, jury instructions and 404(b) disclsoure

0.25

$23.75

BL

95

4/11/2016

BPD

Conference prosecutor on 404(b) disclosure, stipulation to
release evidence and instructions to staff

0.50

$47.50

BL

96

4/11/2016

BPD

Review state's 401 (b) disclosure and instructions to staff

0.25

$23.75

BL

Continued On Next Page
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Date:
Time:
Page:

PRE-BILL

4/13/2016
11:25AM
6 of6

Clayton Andersen Attorney at Law
Client: 15-612
Matter: CR15-l 127

Joseph Herrera
Herrera vs. State Of Idaho

97

4/12/2016

CL

Make copies for 404B Binder

0.25

$11.25

BL

98

4/12/2016

BPD

Legal research on former testimony

1.25

$118.75

BL

99

4/12/2016

CL

Filing Papers

0.50

$22.50

BL

100

4/12/2016

CL

Herrera 401B filing

0.25

$11.25

BL

101

4/13/2016

CL

404b file and letter re: motion and order release of evidence
and transport

0.50

$22.50

BL

Total Hours:
Billable Hours:

99.00
99.00

$8,292.50

Timekeeper Summary
Timekeeper BPD worked 76.00 hours at $95.00 per hour, totaling $7,220.00.
Timekeeper CGA worked 0.75 hours at $95.00 per hour, totaling $71.25.
Timekeeper CL worked 22.25 hours at $45.00 per hour, totaling $1,001.25.

Prior Balance:
Payments Received:
Current Fees:
Sales Tax on Fees:
Advanced Costs:
Sales Tax on Costs:
Administrative Cost:
Late Charges:
Additional Retainer Due:

$0.00
$0.00
$8,292.50

TOTAL AMOUNT DUE:

$8,292.50

Fees and Costs [

]

Fees Only [

$0.00
$0.00
$0.00
$0.00
$0.00
$0.00

Costs Only [

Don't Bill [

]

BENEWAH COUNTY
CONTRACT FOR PUBLIC DEFENDER SERVICES
?.u~i

This contract is entered into this \C; day of Sepronber, 2015, with an effective date of
the 1st day of October, 2015, by and between Benewah County, Idaho, a political subdivision of
the State of Idaho, hereinafter refened to as "COUNTY" and CLAYTON ANDERSEN,
Attorney at Law, whose address is 1801 Lincoln Way, Suite 4, Coeur d'Alene, Idaho 83814,
hereinafter referred to as "ATTORNEY".
RECITALS
WHEREAS, COUNTY has a statutory duty to furnish legal counsel to certain needy and
incapacitated persons at public expense; and
WHEREAS, the COUNTY elects not to establish and maintain an office of public
defender under Idaho Code 19-859(1); and
WHEREAS, ATTORNEY is an attorney who is licensed to practice law in the State of
Idaho, and pursuant to the terms of this contract, he has agreed to maintain an office for the
practice of law in St. Maries, Benewah County, Idaho; and
WHEREAS, COUNTY finds interests of the citizens of Benewah County are served by
contracting with ATTORNEY for a period of one year commencing on October 1, 2015 and
ending on September 30, 2016, subject to renewal as set forth below;
NOW THEREFORE, in consideration of the mutual tenns, covenants and conditions
recited below, it is hereby agreed as follows:
1.

The tenn of this contract shall be for a period of ONE ( 1) YEAR, commencing on

the 1st day of October, 2015, and terminating on September 30, 2016. Not later than July 1,
2016, ATTORNEY shall notify the COUNTY in writing whether or not he wishes to renew the
CONTRACT FOR PUBLIC DEFENDER SERVICES - 1
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Contract for a one (1) year term tlu·ough September 30, 2017.
2.

For all of professional services described above, COUNTY agrees to pay to

ATTORNEY the sum of Seventy-Two Thousand Six Hundred Dollars ($72,600.00) annually,
payable at Six Thousand Fifty Dollars ($6,050.00) per month during the term of this contract.
3.

Except as set forth herein, said monthly retainer fee shall be full compensation for

all attorney fees and for all ordinary costs related to the maintenance and cost of a law office in
Benewah County to provide legal counsel to indigent persons covered under this contract.
4.

COUNTY agrees to make available to the ATTORNEY unfurnished office space

with utilities included (electricity and heat) located in the "Federal Building" adjacent to the
Benewah County Courthouse for use by the ATTORNEY in the performance of his Public
Defender duties, which use may be shared with and subject to coordination by ATTORNEY with
other contract public defenders retained as conflict counsel.
5.

Pursuant to Idaho Code 19-863(1), it is understood and agreed by the parties that

any direct expense, including the actual cost of a transcript and audio or video tapes of bookings,
aiTests or hearings shall be a charge to the COUNTY at public expense and not chargeable to
ATTORNEY. ATTORNEY shall also have the right to make photocopies of file materials and
library materials related to Public Defender work in the Benewah County Courthouse without
cost to ATTORNEY.
6.

In the event ATTORNEY is appointed to represent an indigent person who is

charged with any degree of murder not subject to the death penalty, or is required to take a case
of extraordinary complexity or duration, ATTORNEY shall have the opportunity to seek
additional compensation on a case-by-case basis from the presiding Judge or from the COUNTY,
depending upon the complexity of the case and the level of competency or special skill required

CONTRACT FOR PUBLIC DEFENDER SERVICES - 2

to provide a defense to the case.
7.

If the aggregate of the cast:s assigned to ATTORNEY al any given time, t:ither

based on number or complexity, is such that ATTORNEY'S caseload is excessive, then
ATTORNEY shall have the opportunity to seek assigmnent of some of the cases to an alternate
contract public defender or for additional compensation from the COUNTY.
8.

ATTORNEY shall also have the right to petition the Comi for approval in

advance, on a case by case basis, for the payment by the COUNTY at public expense, for
extraordinary defense costs which are necessary for the proper defense of the case, including but
not limited to expe1i witness fees, interpreters, deposition fees and scientific testing of evidence.
In the event extraordinary defense costs are approved by the Comi, ATTORNEY shall utilize a
retainer agreement or other written contract whereby the service provider is made aware that
payment for services is subject to review and approval by the district court, shall maintain quality
control over the service provider, and shall review each invoice before it is submitted to the
County for payment. ATTORNEY shall be responsible for assuring that the services provided
are within the scope of those authorized by the Court and for negotiating corrections with the
service provider as necessary.
9.

Except as described below in paragraph ten (10) below, ATTORNEY agrees to

provide legal representation for 100% of indigent persons entitled to legal counsel at public
expense as appointed by a Magistrate Judge or by the District Court in Benewah County, in
matters for which the Court may appoint counsel, except as specifically excluded herein.
ATTORNEY shall perform the functions of a Public Defender in the following cases to the
extent such appointments are lawfully at public expense:

CONTRACT FOR PUBLIC DEFENDER SERVICES - 3

a. Persons detained by a law enforcement officer, confined or who are under a
formal charge of having conu11itted, or are being detained under a confinement of
a crnne;
b. Persons subject to proceedings under the provisions of the Uniform Criminal
Extradition Act, Idaho Code Title 19, Chapter 45;
c. Persons party to proceedings under the provisions of the Uniform Post-Conviction
Procedure Act, Idaho Code Title 19, Chapter 49;
d. Persons who are the subject of hospitalization proceedings pursuant to Idaho
Code Sections 18-212 and 18-207; Title 66, Chapters 3 and 4; and Title 16
Chapters 24;
e. Persons formally petitioned to be within the purview of the Juvenile Corrections
Act, Idaho Code Title 20, Chapter 5;
f.

Persons subject to proceedings under Idaho Code Title 16, Chapters 16 (Child
Protective Act) and 20 (Termination of Parent Child Relationship);

g. Persons subject to criminal contempt proceedings;
h. Persons subject to proceedings under Idaho Code Section 39-6306, Hearing on
Petition for Protection Order;
1.

Persons for whom an attorney or guardian ad litem is appointed pursuant to Idaho
Code Section 15-5-207(5);

J.

Persons subject to guardianship proceedings in those cases where the Board of
Conununity Guardians is the petitioner for a guardianship pursuant to Idaho Code
15-5-601, et seq.,

CONTRACT FOR PUBLIC DEFENDER SERVICES - 4

l 0.

ATTORNEY shall have no duty hereunder to represent:
a. Persons in any case where ATTORNEY has an actual conflict of interest which
would legally or ethically prohibit such representation when ATTORNEY or the
court having jurisdiction of the case detennines that such a conflict exists.
b. Persons in any administrative proceeding, including those under Idaho Code 188002A, or any revision or amendment thereof
c. Any indigent person charged with a capital offense where the penalty of death is a
legal possibility, or in appellate cases where representation is available to the
indigent defendant pursuant to to Idaho Code 19-863A ("Capital Crimes Defense
Fund") and section 19-867 through 19-872 ("State Appellate Public Defender
Act") in felony criminal actions from the State Appellate Public Defender as
follows:
1.

Appeals from convictions in district comi, following filing of Notice
of Appeal and Motion for Appointment of State Appellate Public
Defender;

11.

Appeals from the district court in post-conviction relief proceedings
where such relief has been denied, following filing of Notice of
Appeal and Motion for Appointment of State Appellate Public
Defender;

iii. Appeals from the district court in habeas corpus proceedings where
such relief has been denied, following filing of Notice of Appeal and
Motion for Appointment of State Appellate Public Defender;
1v. Post-conviction relief proceedings in district court in capital cases.

CONTRACT FOR PUBLIC DEFENDER SERVICES - 5

11.

Except as otherwise provided by law or order of the presiding District Couti

Judge or Mc:1gistrate, ATTORNEY'S duty to perf01111 the services provided herein shall extend
not only to such persons whom the court detennines, after co1mnencement of the tem1s of this
contract, are entitled to representation at public expense, but also to such persons whom the comi
has, prior to commencement of the tenns of this contract, detennined are entitled to
representation at public expense, regardless of the state of the proceeding involving such later
persons as of the date of the conunencement of the tenn of this contract.
12.

In the event this contract is not renewed or is terminated, any open cases assigned

to ATTORNEY on the expiration of the tenn of this contract shall be transfened to the successor
Public Defender appointed by the County subject to the following exceptions: ATTORNEY shall
defend to conclusion any felony case scheduled for trial within sixty (60) days of expiration or
tennination of this contract and any other case scheduled for trial within thirty (30) days of
expiration or tennination of this contract at a compensation rate of forty ($40.00) dollars per
hour.
13.

In performance of the Public Defender services contemplated hereunder,

ATTORNEY shall be an independent contractor and ATTORNEY shall not be an employee of
the COUNTY. ATTORNEY shall be responsible for the payment of all local, state, and federal
payroll, withholding or unemployment taxes, FICA payments, worker compensation insurance,
professional liability insurance or payment of retirement funds, and any other claims, liabilities
or obligations related directly or indirectly to the perfonnance of services under this contract.
COUNTY shall not have the right to control the manner or method of the efforts and services to
be performed by ATTORNEY.

CONTRACT FOR PUBLIC DEFENDER SERVICES - 6
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14.

ATTORNEY warrants that he is qualified to provide the professional services

required under this Contract and is licensed to practice law in the State ofldaho. ATTORNEY
shall perfon11 all services under this contract and shall give his best professional efforts to cases
assigned to him for representation.
15.

ATTORNEY represerits that he maintains professional liability insurance for

professional e1Tors and omissions in an amount not less than Two Hundred Fifty Thousand
Dollars ($250,000) per occurrence, with an aggregate of not less than Five Hundred Thousand
Dollars ($500,000). ATTORNEY agrees to indemnify and hold COUNTY, its officers, agents,
and employees, harmless from any liability, claims, or damages arising out of or in any way
co1mected with ATTORNEY'S performance of the work described in this contract.
16.

ATTORNEY agrees to maintain an office in the county seat of St. Maries,

Benewah County, Idaho with regularly scheduled office hours at least three (3) day per week and
shall maintain staff and support services adequate to assure prompt and reliable communications
between ATTORNEY and the court, the Board of Connnissioners, and those persons whom
ATTORNEY represents under the terms of this contract.
17.

ATTORNEY shall attempt to make personal contact with each incarcerated client

within twenty-four (24) hours of receipt of notice of appointment from the court, excluding
weekends and judicial holidays, and shall attempt to make personal contact with all other clients
within a reasonable period of time.
18.

ATTORNEY agrees to provide for the furnishing of all services required

hereunder, at the sole expense of ATTORNEY, in the event of travel, sickness, vacation, or any
other unavailability of ATTORNEY. That is ATTORNEY shall be available to provide services
to court appointed clients as needed year round.

CONTRACT FOR PUBLIC DEFENDER SERVICES - 7

During the term of this Contract, ATTORNEY will not prosecute any criminal

19.

case for any agency of the State ofldaho.
20.

ATTORNEY shall give his best professional efforts and first priority to cases

assigned under this contract. However, except as otherwise provided herein, ATTORNEY shall
not be prohibited from outside practice oflaw.
21.

ATTORNEY agrees to maintain and compile complete and accurate records of

each case assigned, and shall submit an annual repo1i to the COUNTY as described by Idaho
Code 19-864(2), even though the COUNTY has not elected to establish an office of Public
Defender.
22.

This contract shall continue in full force and effect until September 30, 2016,

unless otherwise modified in writing upon the consent of both parties, or unless tenninated early
upon the following conditions:
a.

Upon the death of ATTORNEY who is primarily responsible for the performance
of duties under this contract;

b. The inability of ATTORNEY to perfonn any of the professional services
provided for under this contract due to her physical or mental disability;
c.

Disbarment or suspension of ATTORNEY from the practice of law, or
ATTORNEY'S failure to maintain her license to practice law in the State of
Idaho;

d. Material breach of any contract term by either party; or
e. By mutual agreement of the parties hereto.
23.

This contract constitutes and represents the entire contract between the parties and

there are no other contracts, written or oral. All prior understandings and contracts have been

CONTRACT FOR PUBLIC DEFENDER SERVICES - 8
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merged and incorporated into this contract.
IN WITNESS WHEREOF, the parties have hereunto set their hands the day and year in
this Contract first above written.
DATED this

JD_ day ofs-J}e~~-, 2015.

ATTEST:

BY!rlO\~G~
DEANNA BRAMBLETT,
Benewah County Clerk

A. BUELL, Chairman
1ewah County Commissioners

\7

A-Cvt.DATED this _ _ day of 8eptemb~r, 2015.

BY:_..,,,__-,,,::_=+--"=<-------CLAYTO ANDERSEN,
Attorney a Law
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CLAYTON ANDERSEN ISB # 1860
Benewah County Public Defender
222 S. 7th Suite G-07
St. Maries, ID 83861
Telephone: (208) 245-2521
Fax: (208) 245-245-3948
Attorney for Defendant
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH
STATE OF IDAHO,
CASE NO. CRl 1-2053
Plaintiff,
OBJECTION TO STATE'S NOTICE OF
INTENT TO USE 404(B0 EVIDENCE
FILED AND DATED APRIL 11, 2016

vs.
JOSEPH HERRERA
Defendant.

The Defendant, Joseph Herrera, by and through Clayton Andersen, Benewah Public Defender
objects to the state's Notice of intent to Use 404(b) Evidence filed on April 11, 2016 as follows:
1.

Paragraph 1 identifies the witness as James Comack despite this same or similar

testimony was elicited from Susie Comack testimony in the prior trial as set forth in the
Idaho Supreme Court opinion wherein the time period was during a conversation with
Stepanie on the night before the shooting when the court stated" Susie told Stepanie "that
this was no way to live, that she did not need to live like this" Susie testified that Stepanie
replied, Mom, you don't understand. He's pyscho." The court went on to state, "This
statement has minimal probative value to show Stepanie intended to end the relationship as
the State claimed." The defendant urges the court to prohibit this testimony under a 4019b)
balancing analysis. Further, the state now contends that this statement was not made not only
MOTION IN LIMINE REGARDING DEFENDANT'S CHARACTER EVIDENCE AND OTHER
EVIDENCE RULED INADMISSIBLE BY THE IDAHO SUPREME COURT PAGE 1

\~

in response Susie Comack's statement but when James Comack intervened and Stephanie
replied "Don't. You don't know him, he is psycho." Both statements are so similar that they
should be analyzed in the same fashion and in so doing entering an order in limine regarding
this testimony.
2.

Paragraph 2 is discussed in the previous paragraph 1.

3.

Paragraph 3 is an email from Katlyn Comack about an email from Stephanie on

December 23, 2011. First, the defendant would like a copy of this email. Unfortunately, the
proffered testimony of James Comack, Susan Comack, Katlyn Comack, Bobbie Riddell and
Eunice McEwen were admitted for a limited purpose pursuant to IRE 803(3) by the order
entered by the court on July 23, 2012, but there is no known transcript ofthis hearing held on
July 13, 2012, but a copy of the oral recording has been requested. This may be resolved by
the state's submission of when the Benewah Prosecutor submits the written questions to the
court as required by this court's Memorandum Decision entered on March 23, 2016.
4.

Paragraph 4 regarding the testimony of Bobbie Riddle regarding the often

argued appears to violate the previous ruling of the trial court as set forth by the Idaho
Supreme Court that she would not be permitted to testify about the fight. Again, these
statements may be clarified when the Benewah Prosecutor submits the written questions
to the court as required by this court's Memorandum Decision entered on March 23,
2016.
5.

Paragraph 5 regarding Riddle's, McEwen's Comack's Susie's and Katlyn's

testimonies that in December 2011, Stepanie told each of them that she was afraid to
leave Herrera because he said Joseph said he would kill himself if she did. Again, these
statements may be clarified when the Benewah Prosecutor submits the written questions
MOTION IN LIMINE REGARDING DEFENDANT'S CHARACTER EVIDENCE AND OTHER
EVIDENCE RULED INADMISSIBLE BY THE IDAHO SUPREME COURT PAGE 2

to the court as required by this court's Memorandum Decision entered on March 23,
2016.
6.

Paragraph 6 entitled Facebook foundation re: relationship between the defendant

and Stepanie) prosecutor uses the word victim). Again, these statements may be clarified
when the Benewah Prosecutor submits the written questions to the court as required by
this court's Memorandum Decision entered on March 23, 2016.
7.

Paragraph 7 that Stepanie was scared of the defendant does not identify the

witness or the foundation regarding this statement. Again, this statement may be clarified
when the Benewah Prosecutor submits the written questions to the court as required by
this court's Memorandum Decision entered on March 23, 2016.
8.

Paragraph 8 states evidence of drug use by Defendant. This does not identify does

not identify the witness or the foundation regarding this statement. Again, this statement
may be clarified when the Benewah Prosecutor submits the written questions to the court
as required by this court's Memorandum Decision entered on March 23, 2016.

REBUTTAL EVIDENCE
The state discloses rebuttal evidence in paragraphs 1-5 but fails to identify the identity of the
witness that the state intends to offer this rebuttal evidence. If this is done to rebut the prior
testimony of Joseph Herrera that the state has intended to read into the record, this needs to
await the court's ruling on the Defendant's Motion in Limine to Exclude the defendant's
prior testimony and emphasizes that the Defendant testifies to rebut testimony improperly
admitted and now the state seeks to admit evidence that would rebut this evidence by this
testimony would simply circumvent and void the previous prohibitions of the trial court in its
Decision on July 22, 2102 and should be prohibited as well under a 401 (b) and 403 balancing
MOTION IN LIMINE REGARDING DEFENDANT'S CHARACTER EVIDENCE AND OTHER
EVIDENCE RULED INADMISSIBLE BY THE IDAHO SUPREME COURT PAGE 3

analysis.
Frankly, this evidence appears to seek the admission of prejudicial evidence that the
Idaho Supreme Court and the previous trial court proscribed as inadmissible and prejudicial.
DATED this J.'&iay of April, 2016.

layton Andersen
enewah County Public Defender

';1

I HEREBY CERTIFY that on the
\
day of March, 2016, I caused to be served a
true and correct copy of the foregoing by the method indicated below, and addressed to the
following:
Benewah County Prosecutor

~roffice mail

MOTION IN LIMINE REGARDING DEFENDANT'S CHARACTER EVIDENCE AND OTHER
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.\rJ.'\H CDUNTY

CLAYTON ANDERSEN ISB #1860
Benewah County Public Defender
222 S. 7th Suite G-07
St. Maries, ID 83861
Telephone: (208) 245-2521
Fax: (208) 245-245-3948
Attorney for Defendant
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH
STATE OF IDAHO,
Case No. CR CRl 1-2053
Plaintiff,
NOTICE TO VACATE HEARING ON
DEFENDANT'S MOTION IN LIMINE ON
DEFENDANT'S PRIOR TESTIMONY

vs.
JOSEPH HERRERA,
Defendant.

COMES NOW, Clayton Andersen, Benewah County Public Defender, and notifies the
Benewah County Prosecutor that the Defendant is vacating the Motion in Limine on the Defendant's
Prior Testimony scheduled for April 20, 2016 at 9:00 p.m. until a later date for the reasons that the
state and the Defendant have agreed that each additional time to provide additional information and
legal authority to the court on the issue presented. I certify that this document was delivered to the
Benewah Co. Prosecutor by interoffice mail on the date set below.
DATED this

ti day of April, 2016.
Attorney for Defendant

NOTICE TO VACATE HEARING ON DEFENDANT'S MOTION IN LIMINE ON DEFENDANT'S PRIOR
TESTIMONY PAGE 1
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BRIAND. THIE
#4817
Prosecuting Attorney
Benewah County Courthouse
St. Maries, Idaho 83861
Telephone: 208-245-2564

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH
STATE OF IDAHO,
Plaintiff,
Case No. CRll-2053
vs.
REQUEST FOR
JURY INSTRUCTIONS

JOSEPH DUANE HERRERA,
Defendant.

COMES NOW,
County,

State

BRIAND.
of

THIE,

Idaho,

and

Prosecuting Attorney for Benewah
respectfully

requests

attached jury instructions be given.
DATED this

day of

~-

, 2016.

Brian D. Thie
Prosecuting Attorney

REQUEST FOR JURY INSTRUCTIONS

that

the

INSTRUCTION- - - - - You
HERRERA,
crime (s)

heard

testimony

made

a

that

statement

charged in this case.

to

the
the

defendant,

JOSEPH

police

concerning

DUANE
the

You must decide what, if any,

statements were made and give them the weight you believe is
appropriate,

just

as

statements in the case.

JURY INSTRUCTION

you

would

any

other

evidence

or

INSTRUCTION- - - - You
HERRERA,
crime(s)

heard

testimony

made

a

that

statement

charged in this case.

to

the
the

defendant,

JOSEPH

police

concerning

DUANE
the

You must decide what, if any,

statements were made and give them the weight you believe is
appropriate,

just

as

statements in the case.

GIVEN- - - - - - REFUSED- - - - - MODIFIED- - - - COVERED- - - - - OTHER- - - - - - -

JURY INSTRUCTION

you

would

any

other

evidence

or

INSTRUCTION

You have heard the testimony of
concerning a statement made by
this trial.

before

The believability of a witness may be challenged

by evidence that on some former occasion the witness made a
statement that was not consistent with the witness' testimony
in this case.

Evidence of this kind may be considered by you

only for the purpose of deciding whether you believe
's testimony, or the weight to be given the
--------testimony, that you heard from the witness in this courtroom.
This

evidence

of

an earlier

statement

help you decide if you believe
testimony.

You

cannot

evidence in this case.

JURY INSTRUCTION

use

has

been admitted to

- - - - - - - - - - - - - - - -' s
these

earlier

statements

as

INSTRUCTION

You have heard the testimony of
concerning a statement made by ______________ before
this trial.

The believability of a witness may be challenged

by evidence that on some former occasion the witness made a
statement that was not consistent with the witness'
in this case.

testimony

Evidence of this kind may be considered by you

only for the purpose of deciding whether you believe
's testimony, or the weight to be given the
--------testimony, that you heard from the witness in this courtroom.
This

evidence

of

an

earlier

statement has

been admitted to

help you decide if you believe ________________ ' s
testimony.

You

cannot

evidence in this case.

GIVEN- - - - - - REFUSED- - - - - MODIFIED- - - - COVERED- - - - - OTHER- - - - - - -

JURY INSTRUCTION

use
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earlier

statements

as

INSTRUCTION
Joseph Duane Herrera has been charged with the offense
of MURDER IN THE SECOND DEGREE as follows:

That the said

Joseph Duane Herrera on or about the 25th day of December,
2011,

at and in the County of Benewah,

State of Idaho,

did

then

and

and

aforethought,
Stefanie

but

there

unlawfully,

without

Comack,

a

premeditation,

human

being,

with

kill

by

and

he

malice
murder

willfully

and

deliberately placing a .380 handgun to her head and pulling
the trigger, from which she died.
To this charge,

the defendant has entered his plea of

Not Guilty.
This complaint signifies nothing more than the formal
method

of

accusing

Joseph

Duane

Herrera.

It

evidence of any kind against Joseph Duane Herrera.

JURY INSTRUCTION

is

not

INSTRUCTION- - - - Joseph Duane Herrera has been charged with the offense
of MURDER IN THE SECOND DEGREE as follows:

That the said

Joseph Duane Herrera on or about the 25th day of December,
2011,

at and in the County of Benewah,

State of Idaho,

did

then

and

and

aforethought,
Stefanie

but

there

unlawfully,

without

Camack,

a

premeditation,

human

being,

with

kill

by

he

malice

and murder

willfully

and

deliberately placing a .380 handgun to her head and pulling
the trigger, from which she died.
To this charge,

the defendant has entered his plea of

Not Guilty.
This complaint signifies nothing more than the formal
method

of

accusing

Joseph

Duane

Herrera.

It

evidence of any kind against Joseph Duane Herrera.
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JURY INSTRUCTION

is

not

INSTRUCTION- - - - Joseph Duane Herrera has been charged with the offense
of MURDER IN THE SECOND DEGREE as follows:

That the said

Joseph Duane Herrera on or about the 25th day of December,
2011,

at and in the County of Benewah,

State of Idaho,

did

then

and

and

aforethought,
Stefanie

but

unlawfully,

there
without

Comack,

a

premeditation,

human

being,

with

kill

by

and

he

malice
murder

willfully

and

deliberately placing a .380 handgun to her head and pulling
the trigger, from which she died.
PART II
That the defendant,
the

JOSEPH DUANE HERRERA,

25th day of December,

Benewah,

State of Idaho,

2011,

at

on or about

and in the

did use a firearm,

County of

to-wit:

a .380

handgun, in the commission of the crime alleged in Count I.
To this charge,

the defendant has entered his plea of

Not Guilty.
This complaint signifies nothing more than the formal
method

of

accusing

Joseph

Duane

Herrera.

It

evidence of any kind against Joseph Duane Herrera.

JURY INSTRUCTION

is

not

INSTRUCTION
Joseph Duane Herrera has been charged with the offense
of MURDER IN THE SECOND DEGREE as follows:

That the said

Joseph Duane Herrera on or about the 25th day of December,
2011,

at and in the County of Benewah,

State of Idaho,

did

then

and

and

aforethought,
Stefanie

but

there

unlawfully,

without

Comack,

a

premeditation,

human

being,

with

kill

by

and

he

malice
murder

willfully

and

deliberately placing a .380 handgun to her head and pulling
the trigger, from which she died.
PART II
That the defendant,
the

JOSEPH DUANE HERRERA,

25th day of December,

Benewah,

State of Idaho,

2011,

on or about

at and in the

did use a firearm,

County of

to-wit:

a .380

handgun, in the commission of the crime alleged in Count I.
To this charge,

the defendant has entered his plea of

Not Guilty.
This complaint signifies nothing more than the formal
method

of

accusing

Joseph

Duane

Herrera.

It

evidence of any kind against Joseph Duane Herrera.
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JURY INSTRUCTION

is

not

INSTRUCTION

Murder

is

the

killing

of

a

human

being

without

justification or excuse and with malice aforethought.

JURY INSTRUCTION

legal

INSTRUCTION- - - - -

Murder

is

the

killing

of

a

human

being

without

legal

justification or excuse and with malice aforethought.
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INSTRUCTION- - - - Malice may be express or implied.
Malice is express when there is manifested a deliberate
intention unlawfully to kill a human being.
Malice is implied when:
1.

The killing resulted from an intentional act,

2.

The natural consequences of the act are dangerous to

human life, and
3.

The act was deliberately performed with knowledge of

the danger to, and with conscious disregard for, human life.
When

it

is

shown

that

a

killing

resulted

from

the

intentional doing of an act with express or implied malice, no
other mental state need be shown to establish the mental state
of malice aforethought.
aforethought

does

not

The mental state constituting malice
necessarily

require

any

ill

will

or

imply deliberation

or

hatred of the person killed.
The word "aforethought"
the lapse of time.

not

It only means that the malice must precede

rather than follow the act.

JURY INSTRUCTION

does

INSTRUCTION- - - - Malice may be express or implied.
Malice is express when there is manifested a deliberate
intention unlawfully to kill a human being.
Malice is implied when:
1.

The killing resulted from an intentional act,

2.

The natural consequences of the act are dangerous to

human life, and
3.

The act was deliberately performed with knowledge of

the danger to, and with conscious disregard for, human life.
When

it

is

shown

that

a

killing

resulted

from

the

intentional doing of an act with express or implied malice, no
other mental state need be shown to establish the mental state
of malice aforethought.
aforethought

does

not

The mental state cons ti tu ting malice
necessarily

require

any

ill

will

or

hatred of the person killed.
The word "aforethought"
the lapse of time.
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not

imply deliberation or

It only means that the malice must precede

rather than follow the act.

GIVEN- - - - - - -

does

INSTRUCTION

In order for the defendant to be guilty of SECOND DEGREE
MURDER, the state must prove each of the following:
1.

On or about the 25th day of December, 2011,

2.

in the State of Idaho,

3.

the defendant, Joseph Duane Herrera, engaged in
conduct which caused the death of Stefanie Comack,

4.

the defendant acted without justification or excuse,
and

5.

with malice aforethought.

If you find that the State has failed to prove any of the
above,

then you must find the defendant not guilty of murder.

If you find that all of the above have been proven beyond a
reasonable doubt then you must find the defendant guilty of
second degree murder.

JURY INSTRUCTION

INSTRUCTION

In order for the defendant to be guilty of SECOND DEGREE
MURDER, the state must prove each of the following:
1.

On or about the 25th day of December, 2011,

2.

in the State of Idaho,

3.

the defendant, Joseph Duane Herrera, engaged in
conduct which caused the death of Stefanie Comack,

4.

the defendant acted without justification or excuse,
and

5.

with malice aforethought.

If you find that the State has failed to prove any of the
above, then you must find the defendant not guilty of murder.
If you find that all of the above have been proven beyond a
reasonable doubt then you must

find the defendant guilty of

second degree murder.

GIVEN- - - - - REFUSED- - - - MODIFIED- - - COVERED- - - - OTHER

JURY INSTRUCTION

dD\

INSTRUCTION
Having

found

the

defendant

guilty

of
you

must

next

consider whether

the defendant displayed,

used,

threatened or attempted to use a fire arm in the commission
of the crime.
Firearm
propelling

means

one

or

any
more

weapon

capable

projectiles

explosive or combustible propellant,
firearms

and

firearms

which

are

of

by the

ejecting
action

of

or
any

and includes unloaded

inoperable but

which

can

readily be rendered operable.
If you unanimously find beyond a reasonable doubt that
the defendant used,

displayed,

threatened with or attempted

to use a firearm in the commission of the above crime, then
you must so indicate on the verdict form submitted to you.
If, on the other hand,

you cannot make such a finding,

you must make that indication on the verdict form.
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then

INSTRUCTION
Having

found

the

defendant

guilty

of
you

must

next

consider whether the

defendant

displayed,

used,

threatened or attempted to use a firearm in the commission
of the crime.
Firearm
propelling

means

one

or

any
more

weapon

capable

projectiles

explosive or combustible propellant,
firearms

and

firearms

which

are

by

of

the

ejecting
action

of

or
any

and includes unloaded

inoperable

but

which

can

readily be rendered operable.
If you unanimously find beyond a reasonable doubt that
the defendant used,

displayed,

threatened with or attempted

to use a firearm in the commission of the above crime, then
you must so indicate on the verdict form submitted to you.
If, on the other hand, you cannot make such a finding, then
you must make that indication on the verdict form.

JURY INSTRUCTION

INSTRUCTION- - - - A

witness

who

has

special

knowledge

matter may give an opinion on that matter.
weight

to

be

given

such

opinion,

you

in

a

particular

In determining the
should

consider

the

qualifications and credibility of the witness and the reasons
given for

the

opinion.

You

are not bound by such opinion.

Give it the weight, if any, to which you deem it entitled.

JURY INSTRUCTION

INSTRUCTION

A

witness

who

has

special

knowledge

matter may give an opinion on that matter.
weight

to

be

given

such

opinion,

you

in

a

particular

In determining the
should

consider

the

qualifications and credibility of the witness and the reasons
given for the

opinion.

You are not bound by such opinion.

Give it the weight, if any, to which you deem it entitled.
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Description BENE\VAH CR 2011-2053 He1Tera. Joseph 20160420 Motions
Judge Mitchell
Court Reporter Julie Foland
I
if
Clerk Jeanne Clausen
Date 4/20/2016

Time

Location 1KCOURTROOM8

Speaker

09:0):08
Af\-1
09:03 :34
AM
09:08:46
AM

Note

J

Calls case - Mr. Thie and Mr. Robins present for the state. Deft present
incustody. Mr. Andersen not present yet.

J

Back on the record. Notice to vacate the Motion in Limine. I don't
know how I can deal with the 404(b) evidence without the motion in
limine being decided.

DA

Understands.
----·---·····---

09:08:49
Af\1

· Jury questionaires and jury instructions to also deal with. Prosecutor's
instructions lack numbering and citations. I will number them 1 thru 9.
When we start with jury selection, we will use a prescrambled jury
panel. Send out summons to about 100 to 110 prospective jurors. We
· will probably get more than usual to have people put to a different
panel in future. Hoping to have about 70 to 80 present. Those 80 will
be prescrarnbled in order. It is done at random by a computer program.
: You will be given a list of those jurors. You will k.now who will be in
the initial group of 3 5. You will know the 3 5 initial jurors and all the
others that will come in to replace the ones excused for cause. \Vil!
pick jury in courtroom # 1.

]

09: l 4:50
AM

J

Plaintiffs motion to use 404(b) eivdence.

09:15:02
AM

PA

Nothing preliminary.

09: 1"i:07
AM

DA

404(b) evidence - they have made decision to not bring any 404(b)
. evidence.

09:1 :::.,:37
Ai\1

PA
~-·-------

..

09:16:06
AM
09:16:37
AM

404(b) #8 - planning on putting that on.

]

•On that list of 404(h) evidence. That is only 404b evidence the others
are 403 evidence.

Mr.
Robins

:Notice for actual drug use is statement to police officer and para in the
:residence. Goes to deft's state of mind to explain his actions and
'mental state. Appropriate for that purpose. 403 - provative value.

09: 17:50
Al\1
09:18:18
AM
09: 19:30

AM
09: 19:34
AM

J
Mr.
Robins

Why evidence of drug use by deft is relevant to state of mind.
Explains his actions at crime scene. Drugs found at scene. Trying to
. show that this \Vas absence of mistake. Find implied malice. Impact of
use is understand.
Thank you.

J

Mr.
Robins

, 403 - must survive analysis. There isn't any real unfair prejudicial
evidence. Provative value is high as to explaining mental state. Not
'showing any evidence for emotional reaction from jury.

DA

· My client gave admissions to a detective about his prior drug. he \vas
: never tested. Only person tested was Stephanie Co mack. There is no
•evidence that he was under the influence. Balancing test becomes
•difficult. This would be character evidence for jury. They won't knov,
. how much he used or when he used it. He was upset at time of event
:. but there is nothing that indicated he was under influence of drugs.
This is highly prejudicial and would impact the emotions of the jurors.
: There aren't sufficient facts in the reports that he was highly under the
influence.

09:21 :49
A.M

~

~

1

09:27:27
AM

09: 1 9:57
AM

09:32:26
AM

Mr.
Robins

'Talking about the meth he claimed to have used on that night. Effect
that it had on him per his own admissions. We can prove by deft own
. admission. Huddleston standard. This \vill not be used for purely
i emotional reasons.

DA

· Memorandum and decision entered by this court. Page 2 and paragraph
8. We need to have what they intend to use. Disclose what they are
going to use as 403 evidence and more specific. Court to reserve ruling
until full disclosure has been done. May need another hearing.

Mr.
Robins

09:3 ~: 10
AM

J

This needs to be ruled upon now. There is also admission as to
man3uana use.
;404b doesn't require specific notice. What has been filed no\V is
•· satisfactory and rule has been met. There isn't a notice problem.
•Evidence of drugs use could be relevant. This is standard. As to
; explaining deft's actions, It is provative as to state of mind. State can
. produce evidence that it has as to drug use on day in question. I have to
'balance under 403 and 404b, danger of unfair prejudice. I don't think it
. is unfair because meth and marijana was an intentional act on the deft's
•part. No danger of the jury considering meth/marij use as a prior bad
•. act that would make pulling of trigger of gun more likely from
propensity standpoint. Provative value is high as to deft's state of mind
and also an explaination of state of mind. Limiting instruction could be
· used. Notice of 414b evidence has been met

c9o7

09:40: 16
Al\·1

09:40:57

AM
09:43 :39
AM
09:43 :56
AM
09:44:58
AI'vf

J

Facebook messages or are they email messages?

Mr.
Robins

These are the facebook messages. ISP is attempting access to the
face book message account of alleged victim. Seeking to use the
facebook messages that were addressed by Idaho Supreme Court.

J

Page 9 ofidaho Supreme Court's opinion - under 803.

.DA
Mr.
Robins

09:45:12
Al\1

J

09:50:28
AM

J

09:51:27
AM

Mr.
Rolbins

They shouldn't be permitted. Copy of face book message that was
transmitted to another user, Officer Lowe. Not appropriate under state
of mind acception. Prejudicial.
Nothing further to add.
Page 9 of Idaho Supreme Court's opinion. I won't allow first statement
, to not come in. Paragraph of Caitlin Comack ,vill be allowed. This is
: 803. I do think that that is more provative to victim's state of mind to
not be in a relationship with defendant. Provative value is high and is
not bad acts. There isn't any unfair prejudice that can be attributed to
deft. The last statement by Caitlin Comack isn't relevant. If there is
other evidence out there, will have to look at that later.
Evidence of deft's suicide thoughts. State seeking to present this
evidence at trial?
•Evidence coming from Bobby Jo Riddle. Witnesses being a liability.

!Not planning on calling this witnesses.

J

If state changes mind to notify defense immediately. I have real
concerns as to it's relevance. Can't get this in under 803. Ms. Riddle
could testify and I don't believe this is 4046. Hard time understanding
the relevance under existing state of mind.

J

Evidence showing that Stephanie Comack was scared of deft.

Mr.
Robins

We aren't going to call those witnesses.

09:55:22
AM

Mr. Thie

Nothing additional as to 4046 evidence.

09:55:4 1
AM

DA

Motion in limine which discussed discusses 4 witnesses.

09:56:08
AM

. Won't bring the 4 witnesses that Idaho Supreme Court in except as
Mr. Thie :retbuttal ,vitnesses.

09:56:36
AM

J

09:52:20
AM

09:54:30
AM
09:54:48
A!v1

Ruled in part as to 4046 portion testimony. As to other portions of the
i deft's testimony given in rebuttal at trial?

09:57: 16
AM
DA

10:0 7 :53
A!'-1
10:05 :44
A!\1
10:06:27
AM
10:08:44
AM

.1\•1r.
Robins

10: 16:13
10:16:48
Al\1
10:17:27
AM
10:19:08
AM
10:] 9:19

AM

Opposed the deft's motion in limine. Don't believe that there is any
case law to support deft's motion. Coaching or witness preparation?
State views motion to be without legal or factural merit.

J

Portion where he dicusses how shooting occurs?

Mr.
Robins

Not going to seek to enter the entire transcript. Seeking to introduce
. the bulk of deft's statements. Trying to introduce portions in efficient
manner. Will provide court prior to court a redacted portion.

DA

· My client filed a bar complaint against Mr. Siebe and a post conviction
relieft case. Never of these have been ruled upon yet. State is placed in
. a better position then they were before. I couldn't find any case law.

J

•Denying deft's motion in limine. I have set forth the portions that are
inappropriate in my prior ruling. Those are the statements that talked
•about prior violence to Stephanie Comack. Breaking her phone, etc.
State can't use any prior testimony by the 4 witnesses. If there are other
statements, his testimony as to how event occurred, I haven't been
given any caselaw that state's this isn't allowed. Until I'm cited with
any on point authority, fact Mr. Herrera made choice to testify, doesn't
cause testimony at prior trial to be prohibited. I don't have any
admissiable preparation of Mr. Herrera's testimony.

J

· Hearing testimony of 4 witnesses?

PA

Not going to do this today.

J

Jury questionaire that deft's submitted and letter by plaintiff that
responded to it.

DA

Information that was supplemented is necessary. Guns in general.
'Asked about in public forum, not willing to discuss it. \Vay to get
· knowledge about what people know about gun use.

J

, Plaintiff hasn't objected.

10:l 0:17
/\M

l 0: 15:50
AM

The state's gets this case back because if it's conduct. They now get
advantage to use testimony of deft. Not appropriate under
circumstances to do that. Reading the deft's words and not able to see
his demeanor. My client is willing to testify that his prior attorney
didn't prep him for trial. He felt unprepared and denied fair assistance
of competent attorney. He didn't know questions and the risks and
rights that he would have. Shouldn't be permitted.

DA

I misunderstood their letter.

10:19:57
AT\1
10:2:::' :07

AM

Mr. Thie

Question #4 - better to Inform juror fully. What to find out juror's
general knowledge about things.

DA

Nothing further.

J

.Question #18(c) - Joseph D. Herrera. Question #24 - Judge Mitchell.
· Question #29 - Don't need to ask this question. Will take this out.
. .JJ-,8
rr _1 Q uest10n

I0::::'2:13
Al\1
10:24:43

AM
10: 1 4:53

AM
10:25:25

AM
10:28:27

AM
10:28:55

AM

PA

There maybe blood evidence.

DA

Stephanie Comack's blood analysis shows meth in system.

]

#38 - State may introduce blood evidence. 38(b)(c)(e) - to be taken
completely out.

J

Question #39 - this will come in.

J

#42 - this won't be included. #46 - this won't be included. ICJI - 103A.

J

•Question #4 7 - infom1ation instead of indictment. #49 will add stock
instruction about burden of proof. #51 - Yvill come in. #52 is same as
#47.

10:31:D

AM
10:34:4 7

AM
I 0:36:33

AM
10:37: 7 6
Al\1

l O:41 :44

AM

J

Jury question 1 thru 22 - not going to 19. 20, 21 & 22.

J

Defts proposed jury instructions - A thru S.

Mr. Thie

No objections to A-L. Objection to Mas to form. ICJI - 711. Line 3 is
what we are objecting to. Objection to O on line 3 as to fonn. Assault
or battery,

DA

Unclear as to what language should be substituted with.
Instruction A - isn't in IC.TI 221, but used as a transitional instruction is
inappropriate. Situation of multiple counts brought by the plaintiff. We
will need some sort of transtional language. That instruction doesn't
:track 221. b - given; C - given; D - given: F-given: G-given: H-given:
I-given; J-given: K-given; L- not given. M-will give this some more
thought; N-given: O-given; P-given; Q-given: R-given: S-given.

I 0:42:41

AM
J

··--·· ·-·····--···-·---··········--···-····-··

10:51 :03

AM
10:57:32

AM

-----

Plaintiffs instructions - 1-given; 2-given: 3-will use court's stock #2: 4not given: 5 - given: 6-given: 7-not given: 8-given; 9-given.

J
DA

Nothing to add.

·--····-··-···· ········---···-·--····. ·--·-··-····---- ·······

-·-------------·····----------·----·---·--·---

···--· ···-··

---·

"""

---

--~

l 0:57:36
A.f\1

PA

Nothing to add.

10:59:47
AM

J

Set another hearing for 6/27/16 at 4pm for 1 hour.

11 :00:07
AM

J

Additional compensation for the Mr. Andersen.

11 :0CU2
AM

PA

No position.

J

I have read your motion and affidavit. Attached to your motion are
'your billings. According to time keeper portion, you only \Vorked l
hour in December.

11 :00:25
AI\1
11:01:29

DA

BPD is me. CL is my court staff - she's a secretary.

J

Asking for all time by counsel and sometime staff to be added to
public defender contract.

J

What I don't know is what the rest of your contract time looks like.

11 :07:54
AM

DA

From Sept thru Nov - not much time spent on case. I will have no
problem with total billing in Benewah Co.

11 :09: 11
AM

J

That's the piece that I'm missing.

DA

Kept confidential.

AM
11:03:16

.AM
11:05:47

AM

11 :09:35

AM
11 :09:55
AM
11: 10: 18

J

: Submit underseal.

PA

Nothing further.

11:10:22
AM

DA

'Nothing further.

11:10:26
AM

J

11:10:42
AM

End

AM

I won't issue an order. transcript available.
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CLAYTON ANDERSEN ISB #1860
Benewah County Public Defender
222 S. 7th Suite G-07
St. Maries, ID 83861
Telephone: (208) 245-2521
Fax: (208) 245-245-3948
Attorney for Defendant
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH
STATE OF IDAHO,
CASE NO. CRl 1-2053
Plaintiff,
STIPULATION REGARDING
PAYMENT OF DUPLICATION COSTS

vs.
JOSEPH HERRERA
Defendant.

The Defendant, Joseph Herrera, by and through Clayton Andersen, Benewah Public Defender
and the Benewah Prosecutor, Brian Thie stipulate to the payment of the duplication of the court
exhibits from the Benewah District court fund in the sum of $360.00 payable to Kootenai County
District Court, 324 W Garden Ave, Coeur d'Alene, Idaho 83814 as this is an extraordinary expense
for the state and the Defendant.
DATED this~ayof April, 2016.

Brian Thie
Benewah Prosecuting attorney

STIPULATION REGARDING RELEASE OF EXHIBITS PAGE 1

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ~ day of April, 2016, I caused to be served a
true and correct copy of the foregoing by the method indicated below, and addressed to the
following:
Benewah County Prosecutor

[ ~ffice mail

STIPULATION REGARDING RELEASE OF EXHIBITS PAGE 2

Dlfital
3856 North Schreiber Way ICoeurd' Alene I Idaho 83815

Order Receipt 8387

Tel: 208.676.9082 ❖ Fax: 208.676.9225
www.DigitalColorPC.com

Date: 03/30/16
SHIP TO:

David Boyer

KOOTENAI COUNTY DISTRICT COURT

< Same as Bill To >

324 W. Garden Avenue
Coeur d' Alene ID 83814

4

Pickup
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$0.00
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$360,00

CUSTOMER COPY
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90.0000/Ea

360.00

CLAYTON ANDERSEN ISB # 1860
Benewah County Public Defender
222 S. 7th Suite G-07
St. Maries, ID 83861
Telephone: (208) 245-2521
Fax: (208) 245-245-3948
Attorney for Defendant
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH
STATE OF IDAHO,
Case No. CRl 1-2053
Plaintiff,
MOTION TO TRANSPORT FOR
HEARINGS

vs.
JOSEPH HERRERA,
Defendant.

COMES NOW, Clayton Andersen, Benewah County Public Defender, and moves to have the
Defendant transported by the Benewah County Sheriffs Office for court hearings before Judge
Mitchell at 4:00 p.m. June 29, 2016 in Kootenai County Courthouse and to return the Defendant to
the Benewah County Jail after completion of the hearings held in this matter.
I HEREBY CERTIFY that on the

__J_ day of June 2016, a true and correct copy of the

foregoing document was served upon the Benewah County Prosecutor.
DATED this~liay of June, 2016.

Clayton n
en
Benewah ounty Public Defender

MOTION TO TRANSPORT DEFENDANT FOR HEARINGS PAGE 1

CLAYTON ANDERSEN ISB #1860

Benewah County Public Defender.
222 S. 7th Suite G-07
St. Maiies, ID 83861
Telephone: (208) 245-2521
Fax: (208) 245-245-3948
Attorney for Defendant

IN THE DISTRICT COURT OF THE FIR.ST JUDICIAL DlSTRICT OF THE
STATE OF IDAHO, lN Ai.'ID FOR THE COUNTY OF BENEWAH
STATE OF IDAHO,
CASE NO. CRl 1-2053
Plaintiff,

ORDER IlE PAYMENT OF
DUPLICATION OF COURT EXHIBITS

vs.

JOSEPH HERRERA
Defendant.

Based upon the Stipulation of the Benewah Prosecuting Attorney and the Benewah Public

Defender on the payment of the cost of duplication of the court exhibits in possession of the cou1t
and good cause appearing,

IT IS HEREBY ORl>.ERED that the Benewah District court shall pay for the duplication of
.

:..

the evidence in the sum of $360.00 payable to Kootenai County District Court 324 W Garden Ave,
Coeur d'Alene, Idaho 83814.
DATED thisal,£t°ay of April, 2016.
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CERTIFICATE OF SERVICE
'·

I HEREBY CERTrFY that on the 's52E:5: _ day of" A{x, \ y 2016, I caused to be served
a true and correct copy of the foregoing by the method indicated below, and addressed to the
following:
~Q\(I~

iSrC-tv-v b \e,¾\

'e<j interoffice mail

":Benewah County Prosecutor

e'1 interoffice mail

Benewah County Public defender
C/.tA41 Cf. : i ~ (.>.

ti,(,'@ 1 e1.

k<N> ./~

(;r

{A),

Deputy Clerk
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CLAYTON ANDERSENISB #1860
Benewah County Public Defender
222 S. 7 th Suite G-07

St. Maries, ID 83861
Telephone: (208) 245-2521
Fax: (208) 245-245-3948

Attoiney for Defendant
1N THE DISTRICT COURT OF THE FIR.ST JUDICIAL DISTRJCT OF THE
STATE OF IDAHO> IN AND FOR THE COUNTY OF BENEWAH
STATE OF IDAHO,
Case No. CRll-2053
Plaintiff,

vs.

ORDER TO TRANSPORT FOR
HEARINGS

JOSEPH HERRERA,
Defendant.
.. Based on the Motion of the Defendant to Transport for Hearings and good cause appearing,
IT IS HEREBY ORDERED the Defendant shall be transported by the Benewah Cmmty
Sheriff's Office for court hearings before Judge Mitchell at 4:00 p.m. on June 29, 2016 in Kootenai
County Courthouse and to retur,u the Defendant to the ~enewah County Jail after completion of the
hearings held in this matter.
DATED this

2, 7iaay of June, 2016.

ORDER TO TRANSPORT DEFENDANT FOR HEAlUNGS PAGE 1

CERTIFICATE. OF SERVICE
Jv11<'

I HEREBY CERTIFY that on th~7 day of ~2016, I caused to be served a true and conect
copy of the foregoing by the method indicated below, and addressed to the following:.
Benewah County Prosecutor r9 interoffice mail
Benewah Public Defender Ninteroffice mail
Benewah County Sheriff £1 interoffice mail

Deputy Clerk

ORDER TO TRANSPORT DEFENDANT FOR HEARINGS PAGE 2

Log of lK-COURTROOiV' )n 6/29/2016

Page 1 of 1

Description BENEWAH CR 2011-2053 Herrera, Joseph 20160629 Pretrial ConJrence
Judge Mitchell
-·d
Court Reporter Julie Foland
Clerk Jeanne Clausen
·l /
(_

Datell6/29/2016 II
Time

Location

Speaker

03:57:48 PM
J

! 1K-COURTROdM8
Note

Calls case - deft present incustody and represented by Clayton
Andersen. Mr. Thie present for the State. Mr. Robins is also
present for the State. There was a hearing set for pretrial motions
on 6/27/16 at 4pm and it was not needed and it was vacated. I
was told by counsel that we needed the Pretrial Conference
hearing set for today.

04:16:32 PM PA

j Nothing

04:16:40 PM

The parties have had some on going negotiations. We are trying
hard to resolve this case. There is no resolution yet. There maybe
a possibility of it settling prior to trial.

DA

to bring up on the record.

04:17:29 PM

If there is any resolution, it will have to occur at a time when
another District Judge can take a plea. Jury trial is scheduled to
begin Monday, 7/18/16 at 9am. I want to go on the record at 8:00
J
am with the attorneys present. The trial will be held in Courtroom
#1. If there is resolution, it would have to occur by 7/12/16 by
5:00 pm and a District Judge will have to be found to take a plea.
Nothing further
'Ir==04=:=1=9:=2=8=P=M==,I;=P=A===
rstands.

04:19:35 PM

·

t not be assessable to hear a Rule 11.

e aren't that far apart.
there is a resolution, require entry of plea by 7/12/16 by 5pm.

Produced by FTR Gold TM
www.fortherecord.com
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BRIAND. THIE
#4817
Prosecuting Attorney
Benewah County Courthouse
St. Maries, Idaho 83861
Telephone:
208-245-2564

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH
STATE OF IDAHO,

)
)

Plaintiff,

)

)
vs.

)

JOSEPH DUANE HERRERA,

)
)

Case No. CRll-2053
STATE'S THIRD AMENDED
WITNESS AND EXHIBIT LIST

)

Defendant.

)

__________________ )
COMES NOW,
County,

State

BRIAND.
of

Idaho,

THIE,
and

Prosecuting Attorney for Benewah
hereby

submits

to

the

Court

the

following witness and exhibit lists:
WITNESSES:
1.

Dr. Sally Aiken, Spokane County Medical Examiner, 5901
N. Lidgerwood, suite 24B, Spokane, WA 99208
3.
Det. Paul Berger, I.S.P. Investigations, Coeur d'Alene,
Idaho
4.
Janelle Buell, EMT, 204 14th Str., St. Maries, Idaho
5.
Deputy Scott Castles, B.C.S.O., St. Maries, Idaho
6.
James Comack, 77091 S. Hwy 3, St. Maries, Idaho
7.
Katlyn Comack, 2120 W. Idaho Ave., St. Maries, Idaho
8. Susie Comack, 2120 W. Idaho Ave., St. Maries, Idaho
9.
Deputy Rodney B. Dickenson, B.C.S.O., St. Maries, Idaho
10. Ronnie Dickerson, E.M.T., 30 Ponderosa Ln, St. Maries,
Idaho
11. Det. Charles Greear, I.S.P. Investigations, Coeur d'
Alene, Idaho
12. Dr. Clyde Hanson, Benewah Community Hospital,
St. Maries, Idaho

STATE'S THIRD AMENDED WITNESS AND EXHIBIT LIST,
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13. Jerilyn Herrera, 1619 Eldridge Ave., Twin Falls, Idaho
14. Jesse Herrera, 1619 Eldridge Ave., Twin Falls, Idaho
15. Stuart Jacobsen, I.S.P. Forensic Lab, Coeur d'Alene,
Idaho
16. Chief Margaret Lehmbecker, S.M.P.D., St. Maries, ID
17. Det. Robert W. Loe, S.M.P.D., St. Maries, Idaho
18. Eunice McEwen, 1041 Woolsey Dr., Coeur d'Alene, ID
19. Dr. Paul F. Paschall, KMC, Coeur d'Alene, Idaho
20. Deputy Michael Richardson, B.C.S.O., St. Maries, ID
21. Bobbie Riddle, 2120 W. Idaho Ave., St. Maries, ID
22. Det. Michael Van Leuven, I.S.P. Investigations,
Coeur d'Alene, Idaho
23. Sgt. R. Bryan Dickenson, B.C.S.O., St. Maries, Idaho
EXHIBITS:
The State intends to offer the following exhibits:
1.
2.
3.
4.
5.
6.
7.

8.

A .380 pistol and .380 shell casing.
A .380 magazine found on the floor.
Death Certificate.
A recording of the interview of defendant by Chief
Lehmbecker.
A recording of the interview of defendant by Det. Paul
Berger.
A controlled substance analysis report and a firearm
report by Stuart Jacobsen, I.S.P. Forenic Lab.
Various paraphernalia found in the room, including a
roach clip, Zig Zag papers, a metal pipe and meth
waterbong.
Photos of the crime scene taken by Det. Michael
VanLeuven, I.S.P. Investigations, and photos of the
crime scene by Officer (now Deputy) Scott Castles,
S.M.P.D. as follows:
4238
4239
4241
4243
4244
8583
8706
8753
8763
8764

stairs
the room with magazine (far)
the room with magazine (near)
the mag on floor
two magazines and drug paraphernalia in drawer
the house
the gun cabinet
the room
the room
to the left, inside the room

STATE'S THIRD AMENDED WITNESS AND EXHIBIT LIST,
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8765
8770
8772
8773
8774
8777
8778
8781
8783
8817
8822
8824
8825
8826
8827
8829
8830
8832
8843
8845
8847
8848
8851
8852
8886
8896
8898
8899
8907
8908
8911
8913
8958
8959
8965
8966
8969

the dresser on left outside the room
to the right, inside the room
small dresser at left head of the bed
blood stain, bed and small furniture left of bed
furniture at left entry of room
blood and furniture left of bed
ceiling over site
bullet stuck in wall
bullet stuck in wall close-up
site with all furniture and bed in view
bullet measured from floor
bullet being removed
bullet removed
.25 cal under bed
.25 cal under bed
.25 cal and full magazine
.25 cal and empty chamber
.25 cal close-up
dresser at left entrance with toy cars
meth pipe under toy cars
meth pipe with water in it
hydro bottle, Herrera
hydro bottle close-up
marijuana seeds in hydro bottle
pistol
casing
magazine with six rounds and blood
magazine with six rounds and blood
evidence envelope with magazine with six rounds
and blood
pill bottle wrapped in tape
pill bottle wrapped in tape opened with marijuana
metal pipe, papers and roach clip
glass pipe and water bong (meth)
glass pipe with water bong (assembled)
hydocodone bottle-Herrera's, with marijuana seeds
seeds
the bullet

9. Defendant's and victim's personal effects found in the
room.
10. A .25 pistol found under mattress.
11. A bullet removed from the wall.
12. Marijuana found under nightstand, and marijuana with
joints found in pill bottle.

STATE'S THIRD AMENDED WITNESS AND EXHIBIT LIST,
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13. Pill bottle with defendant's name on it with marijuana
seeds in it.
14. The Autopsy Report of Dr. Sally Aiken and attached
toxicology report.
15. Photos at KMC and at the autopsy by Det. Michael
VanLeuven, I.S.P. Investigations, as follows:
5957
5958
5961
5975
5988
5992
5994
6000
6001
6604
6605
6008
6012
6014
6017
6040
6045
6048
6052
6054
6058
6088
6091

victim on gurney at KMC
victim's wrist bracelet on gurney at KMC
victim on gurney, face at KMC
victim's tattoo at KMC
victim on gurney covered with name at KMC
victim at autopsy - whole body
victim's ankle I.D. bracelet
victim's tattoo
victim's head wound
victim's head wound close-up
victim's head wound close-up
victim's head wound cleaned showing pattern
victim's head wound cleaned showing pattern
very close-up showing powder burn
wound, farther away, showing scale
wound closed showing channel
wound opened showing internal burn
back of head and exit
close-up of tattoo
exit close-up
exit wound showing direction
rod showing bullet path horizontally
rod showing bullet path vertically

16. A video made at the scene by Dep. Rodney B. Dickenson.
17. A video made at the scene by Dep. Mike Richardson.
18. A recording of defendant calling 911.
DATED this

I\

day of

___
3 ~ ______,
__,_\

2016.

Prosecuting Attorney

STATE'S THIRD AMENDED WITNESS AND EXHIBIT LIST,
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I hereby certify that on the
/I
day of 5"'kv4-i
, 2016, a true
and correct cbpy of the foregoing
was faxed/delivered/mailed, postage
prepaid to:
Clayton Andersen
Attorney at Law
Courthouse Mailbox
St. Maries, Idaho
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~.~;ton, .. ·~~rsen,
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CLAYTON ANDERSEN ISB #1860
Benewah County Public Defender
222 S. 7 th Suite G-07
St. Maries, ID 83861
Telephone: (208) 245-2521
Fax: (208) 245-245-3948
Attorney for Defendant
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STA TE OF IDAHO, IN AND FOR THE COU'KTY OF BENEWAH

STATE OF IDAHO,
Case No. CRl 1-2053
Plaintiff,
MOTTON TO TRANSPORT FOR TRIAL

vs.
JOSEPH HERRERA,
Defendant.

COMES NOW, Clayton Andersen, Benewah County Public Defender, and moves to have the
Defendant transported by the Benewah County Sheriff's Office for jury trial scheduled to commence
on July 18, 2016 at 8 :00 p.m. before Judge Mitchell until the jury trial and matters related thereto are

concluded during the week of July 18, 2016 to July 22, 2016, to Kootenai County Courthouse and to
retmn the Defendant to the Benewah County Jail after completion of the jury trial held in this matter.
I HEREBY CERTIFY that on the

J3_ day of July 2016, a true and correct copy of the

foregoing document was served upon the Benewah County Prosecutor.
DATED this \ 3ctay of July, 2016.

ersen
unty Public Defender
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CLAYTON ANDERSEN 1Sl3 # 1860

Benewah County PubJic Defender
222 s. 7lh Suite G-07
St. Maries, ID 83861
Telephone: (208) 245-2521
Fax: (208) 245-245-3948

Attorney for Defendant
IN THE DISTRICT COURT OF THE P1RST JUDICIAL DISTRICT OF THE
STA TE OF IDAHO, 1N AND FOR THE COUNTY OF BENEWAH
STATE OF IDAHO.
Case No. CRl 1-2053
Plaintiff,

vs.

ORDER TO TRANSPORT FOR TRIAL

JOSEPH HERRERA,
Defendant.
Based on the Motion of the Defendant to Transpo1t for Tlial and good cause appearing>
IT IS HEREBY ORDERED the Defendant shall be transported by the Benewah County

Sheriff's Office for tl1e jury trial before Judge MitchelI at 8:00 a,m. on July 18, 2016 to Kootenai
County Courthouse and the return the Defendant to the Bene·wah County Jail after completion of the
jury trial held in this matter.
IT IS HEREBY ORDERED that the couit's previous Memorandum Decision and Order on

Pretrial Motions heard on March 22 1 2016, regarding the defendant's mediations 1·emain jn effect.
DATED this /

:3 fay~f Julv, 2016.
7

--

J

fv
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~
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CERTIFICATE OF SERVICE

b

I HEREBY CERTIFY that on the
day of July 2016, I caused to be served a true and correct copy
of the foregoing by the method indicated below, and addressed to the following:
Benewah County Prosecutorij'.g foteroffice mail

Benewah Public Defender,f=f interoffice mail
Benewah County She1iff~interoffice mail

ORDER TO TRANSPORT DEFEJ.\'DANT FOR TRIAL PAGE 2

CLAYTON ANDERSEN ISB #1860
Benewah County Public Defender
222 S. 7th Suite G-07
St. Maries, ID 83861
Telephone: (208) 245-2521
Fax: (208) 245-245-3948
Attorney for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH
STATE OF IDAHO,
CASE NO. CR 11-2053

Plaintiff,
vs.
JOSEPH HERRERA,

DEFENDANT'S FIRST
RESPONSE TO REQUEST FOR
DISCOVERY AFTER REMAND
FOR NEW TRIAL

Defendant.

The Defendant, through Clayton Andersen attorney for Defendant, and hereby submits
the following Response to Discovery.
1. There are the following documents:

A. The trial transcript of the previous trial;
B. All exhibits previously admitted into evidence at the previous trial.
2. There are no results or reports of physical or mental examinations or scientific tests
which are in the possession of the Defendant at this time, which will be submitted prior to the
time of trial.

DEFENDANT'S RESPONSE TO REQUEST FOR DISCOVERY PAGE 1

3.

The following are the names and addresses of witnesses who may be called at the

time of trial on behalf of the Defendant:
a.

The Defendant herein, in addition to people, if any, that have been

disclosed as potential witnesses by the State, and any other persons who were named by the State
within other discovery materials.
b.

c.
d.

e.

DATED this

Daniel Ducommun
2355 Railroad Grade Rd.
St. Maries, ID 83861
Cindy Loe
St Maries, ID 83861
Jason Bierman
1805 Jefferson Ave
St Maries, ID 83861
Raymond Roy
520 Muller-Skinner DR
St Maries, ID 83861

-a

day of July, 2016.
Attorney for Defendant

DEFENDANT'S RESPONSE TO REQUEST FOR DISCOVERY PAGE 2

CERTIFICATE OF SERVICE

\Y

I HEREBY CERTIFY that on the
day of July, 2016, I caused to be served a
true and correct copy of the foregoing by the method indicated below, and addressed to the
following:
Benewah Prosecutor

[~Delivered

DEFENDANT'S RESPONSE TO REQUEST FOR DISCOVERY PAGE 3

CLAYTON ANDERSEN ISB #1860
Benewah County Public Defender
222 S. 7th Suite G-07
St. Maries, ID 83861
Telephone: (208) 245-2521
Fax: (208) 245-245-3948
Attorney for Defendant
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH
STATE OF IDAHO,
Case No. CRll-2053
Plaintiff,
MOTION TO TRANSPORT WITNESS FOR
TRIAL

vs.
JOSEPH HERRERA,
Defendant.

COMES NOW, Clayton Andersen, Benewah County Public Defender, and moves to have the
Witness, Daniel Ducommun, transported by the Benewah County Sheriffs Office for the jury trial
scheduled to commence on July 18, 2016 at 8:00 a.m. before Judge Mitchell. The Witness is shall
appear Wednesday July 20, 2016 at 8:00 a.m. at the Kootenai County Courthouse and be returned to
the Benewah County Jail after completion of his testimony in this matter. The Witness shall also
wear civilian clothing to the trial.

.\...,;\

I HEREBY CERTIFY that on the _,_ day of July 2016, a true and correct copy of the
foregoing document was served upon the Benewah County Prosecutor.
DATED this ~day of July, 2016.

Clayton An ersen
Benewah C unty Public Defender

MOTION TO TRANSPORT WITNESS FOR TRIAL PAGE 1
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CLAYTON ANDERSEN ISB #1860
Benewah County Public Defender
222 S. 7th Suite G-07
St. Maries, ID 83861
Telephone: (208) 245-2521
Fax: (208) 245-245-3948

Ou

Attorney for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH
STATE OF IDAHO,
Case No. CRl 1-2053
Plaintiff,
vs.

ORDER TO TRANSPORT WITNESS FOR
TRIAL

JOSEPH HERRERA,
Defendant.
Based on the Motion of the Defendant to Transport Witness for Trial and good cause
appearing,
IT IS HEREBY ORDERED the Witness, Daniel Ducommun, shall be transported by the
Benewah County Sheriff's Office for the jury trial before Judge Mitchell at 8:00 a.m. on July 20,
2016 to Kootenai County Courthouse and the return the Witness to the Benewah County Jail after
completion of the his testimony held in this matter.
IT IS HEREBY ORDERED The Witness will also be permitted to wear civilian clothing to
the trial.
DATED this / faay of July, 2016.

~~ ?-v.cfob~

JohnT. Mitchell
District Judge

ORDER TO TRANSPORT WITNESS FOR TRIAL PAGE 1

CERTIFICATE OF SERVICE

JS:_

I HEREBY CERTIFY that on the
day of July 2016, I caused to be served a true and correct copy
of the foregoing by the method indicated below, and addressed to the following:
Benewah County Prosecutortf] interoffice mail
Benewah Public Defender ~: interoffice mail
Benewah County Sheriff~ interoffice mail

Deputy Clerk

ORDER TO TRANSPORT WITNESS FOR TRIAL PAGE 2
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BRIAND. THIE
#4817
Prosecuting Attorney
Benewah County Courthouse
St. Maries, Idaho 83861
Telephone:
208-245-2564

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH
STATE OF IDAHO,
Plaintiff,
Case No. CRll-2053
vs.
SUPPLEMTAL RESPONSE TO
REQUEST FOR DISCOVERY
JOSEPH HERRERA,
Defendant.

COMES

NOW

Brian

D.

Thie,

Benewah

County

Prosecutor,

and

supplements his responds to defendant's Request for Discovery as
follows:
1.

Trial Transcript from previous trial.
DATED this

I~

day of July, 2016.

X)J"':;'TTA /

Prosecuting]\€ orney

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY,
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I hereby certify that on the
lJ day of j'"""~
, 2016,
a true and correct cbpy of the
foregoing was fax/mailed/delivered,
postage prepaid, to:
Clayton Andersen
Attorney at Law
Courthouse Mailbox
St. Maries, Idaho

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY,
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Filed

Benewah County

CLAYTON ANDERSEN ISB #1860
Benewah County Public Defender
222 S. 7th Suite G-07
St. Maries, ID 83861
Telephone: (208) 245-2521
Fax: (208) 245-245-3948

1-11 , 20 l~
By

at~M

1)12

Attorney for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, lN AND FOR THE COUNTY OF BENEWAH
STATE OF IDAHO,
Case No. CRI 1-2053
Plaintiff,
vs.

ORDER TO TRANSPORT WITNESS FOR
TRIAL

JOSEPH HERRERA,
Defendant.
Based on the Motion of the Defendant to Tran.sport Witness for Trial and good cause
appearing,
IT IS HEREBY ORDERED the Witness, Daniel Ducommun, shall be transported by the
Benewah County Sheriff's Office for the jury trial before Judge Mitchell at 8:00 a.m. on July 20,

2016 to Kootenai County Courthouse and the return the Witness to the Benewah County Jail after
completion of the his testimony held in this matter.
IT IS HEREBY ORDERED The Witness will also be permitted to wear civilian clothing to
the trial.
DATED

this{ l f-aayofJuly, 2016.

ORDER TO TRANSPORT WITNESS FOR TRIAL P

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on theJ.l day of July 2016, I caused to be served a true and correct copy
of the foregoing by the method indicated below, and addressed to the following:
Benewah County Prosecutor P<] interoffice mail
Benewah Public Defender½] interoffice mail
Benewah County Sheriff~ interoffice mail

Deputy Clerk

ORDER TO TRANSPORT WITNESS FOR TRIAL PAGE 2

Filed

Benewah County
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CLAYTON ANOERSEN TSB #1860
Benewah County Public Defender
222 S. 7 th Suite G-07
St. Maries, ID 83861
Telephone: (208) 245-2521
Fax: (208) 245-245-3948

I7

, 20._&__at43'.)AM@)

fol~

Deputy

Attomey for Defendant
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STA TE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH
STATE OF IDAHO,
Case No. CRl 1-2053
Plaintiff,

vs.

ORDER TO TRANSPORT FOR TRIAL

JOSEPH HERRERA.,

Defendant.
Based on the Motion of the Defendant to Transport for Trial and good cause appea1ing,
IT IS HEREBY ORDERED the Defendant shall be transported by the Benewah County
Sheriff's Office for the jury trial before Judge Mitchell at 8:00 a,m. on July 18, 2016 to Kootenai
County Courthouse and the return the Defendant to the Benewah County Jail after completion of the

jury uial held in this matter.

IT IS HEREBY ORDERED that the court's previous Memorandum Decision and Order on
Pretrial Motions heard on March 22, 2016, regarding the defendant's mediations remain in effect.
DATED this

Way of July, 2016.

-.~L
1rt:.._,1~·- --~- ~ \
1)/\.1-Xcl\ ~ ~ ~
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the__ day of July 20 l 6, I caused to be served a true and correct copy
of the foregoing by the method indicated below, and addressed to the following:
Benewah County Prosecutor [ ] foteroffice mail
Benewah Public Defender [ ] interoffice mail

Benewah County Sheriff [ ] interoffice mail

Deputy Clerk
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Description BENEWAH CR 2011-2053 Herrera, Joseph 20160718 Status Conference
Judge Mitchell
Court Reporter Julie Foland
'
II[ '.
Clerk Jeanne Clausen
//,//,,
', / '..
;

I

t

'

Date jj 7/18/2016

I

I

Time

lj

ID

I 08:05:45 AM I Mr. Thie
08:05:55 AM

DA

I
I

Calls case - deft present and represented by Mr. Andersen. Mr.
Thie and Mr Robins for the state.

I

State would be using a 911 tape and this tape is corrupted. No
one could open it up. Det. Van Leuven took custody of the tape
earlier this year. Would like a copy that would be able to play to
the jurors. Potential issue.
Another issue is that a few jurors were very candid. They had
already determinated that my client is guilty. Likely to blurt out
something. Open with their regards to guilty. They should be
interviewed outside the presence of the other jurors. There was
also a juror from Montana and don't know if she will be present.

II Will give copies of the preselected juror list to counsel.

I 08:09:05 AM II J

EJB
Mr. Thie

I

111 K-COURTRQOM2

I Nothing preliminary to take up at this time.

EJ

08:06:57 AM

//

Note

II Speaker II

I 08:05:17 AM

I os:10:41

Location

!

,:.

I

Have been able to open the 911 tape. Made it available to Mr.
Andersen's staff and that they could make a copy of it. Elder Mr.
Herrera calling 911 and Joseph Herrera coming in later.

j I have heard the tape.

AM jjoA

I

Order that the State make an operational tape available to Mr.
081113AM [ ~ ] Andersen. 20 jurors have indicated they have predetermined that
deft is guilty, what is state's view point? -

I 08:12:11

I Mr

AM

Thie

I

Agrees to interview them privately in chambers. Would like to see
if this can be resurrected.

I 08:12:36 AM IIJ

II Has the State had a chance to look at all of the responses?

I 08:12:55 AM

~Mr Thie
·

11 have and don't know if these opinions are from prior conviction.

jjoA

j I can can give you the numbers of the jurors.

·

I os:13:40AM

I

A lot of this 1s from the media and newspapers.

I

I 08:14:29 AM ~~ Prospective jurors that have indicated knowledge about prior
conv1ct1on?
08:15:25 AM

Mike Arnold - aware of prior jury; Richard Baldwin - read, heard
and assessed and formed an opinion; Anderson Cleveland - read
and heard and believed that this was heard; Cage Coyle researched the case and found he was guilty and doesn't believe
in the justice system; Warren Ela - read, heard and discussed;
Constance Davis - personal prejudice; Raymond Estrada - read,

~L\O
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DA

heard and knowledge of prior conviction; Susan Franken burg read, heard and has an opinion of guilty; Nathaniel Grossglauser read, heard, discussed and opinion of guilty; James Lajoie - read,
heard, discussed and opinion of guilt; Carl Larson - heard, read
and has opinion of guilty. Already admitted that he shot her; Paul
Lestage - heard, read, discussed, opinion - likely guilty and knows
about last trial; Ross McAffery - guilty; Tracy Mitchell - r, he and
knowledge of prior trial; Karen Knope - read, heard and guilty
because he was charged; Keith Oakes - read, heard and opinion
of guilty; Mary Jagolyis-Orr - read, heard, discussed and opinion
of guilty and personal conflict with me; Katrina Reese - Discussed,
opinion of guilty; Juanita Tropp - heard, discussed & opion; Rich
Watson - knows Comack's - guilty; Number of others that
indicated some of the responses common in voir dire selection.

J

Going to excuse all of these jurors except Katrina Reese and
Ross MacAfferty. The others are improper to sit on the juror
panel. I'll attach jury numbers to that list. Once those jurors are
excused, I'll ask others if they have set an opinion already. I'll
interview those in chambers. Space is a problem.

08:24:31 AM

I 08:27:05 AM

i

I 08:27:37 AM

IJJ

~ Ross

MacAfferty - he heard about the case and formed an opinion
that deft did it.

JI

Will excuse Mr. MacAfferty.

I 08:27:49 AM II DA

II Katrina Reese - current abuse from husband.

I 08:29:10 AM

111

IIJ

I 08:29:45 AM II DA

ID

I 08:33:56 AM

II DA

I 08:37:32 AM I Mr. Thie
I

08:37:55 AM

II

DA

1,

I

II He will remain at Kootenai County Jail while trial proceeding.

I 08:32:59 AM

J

won't excuse Katrina Reese at this time.

There be a bailiff on either side of Mr. Camack and if there is any
disturbances, he will be removed immediately. Jury selection will
be over crowded. There will be not enough room for everyone.
Request that they not be present, but if going to be there, ask that
they sit in the very back of the courtroom and sit as far away from
Mr. Herrera as possible.

J

08:34:04 AM

I

II No other concerns.

08:30:00 AM

I 08:32:34 AM I DA

I

I

I've ordered cameras in courtroom. Would not them to be present
during jury selection. Any stipulations as to the exhibits?

I

II Have discussed this and answer is no.
Witness list prepared. Dr. Sally Aiken, Det Paul Berger, Behl,
Castles, James Comack, Caitlyn Comack, Susie Comack, Ronny
Dickerson, Dt. Charles Grier, Dr. Hanson, Gerald Herrera, Jesse
Herrera, Police Chief Lembecker, Lowe, McQuen, Michael
Richardson, Bobby Riddle, Michael Vanleuven, Sgt. Brian
Dickinson.
IIAII of those witnesses will testify.

ICindy Lowe, Jason Beirmann, Daniel Ducomonn, Raymond Roy.

I

II

&\\
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,I 08 39 09 AM I Mr. Thie I We received notice of disclosure on Friday. Nothing disclosed by
defense except their names.

'I 08:39:54 AM II DA

II Explains what they will testify to.

I 08:42:27 AM I Mr. Thie

II No need to interview these witnesses prior.

084241 AM

□ During the course of trial,

I
I

no explanation by either counsel and
witness and to why this Benewah case is being tried in Kootenai
County. Nothing as to this trial being tried before. I've given
counsel instructions 1 thru 9 any objections?

J

I 08:44:07 AM II Mr. Thie

jj No objection.

I

I OS:44:12 AM jjDA

Jj

No objection.

I

=lB
Mr. Thie

I 08:45:25 AM II J

We didn't know how long jury selection was going to be today and
have 4 witnesses available to testify. Dr. Hansen available
tomorrow and Dr. Sally Aiken available on Wednesday.

114 hours of trial time today?

I

I 0846 03 AM I Mr. Thie I Won't go long, but could go short. There could also be 2 others

I08:47:20 AM llj
j 08:48:22 AM

I Mr.Thie

I 08:49:29 AM II DA
I 08:50:29 AM jj End

available to testify.

!!we will go all day long for the anticipated 5 days.
JI Don't believe this will go longer than 5 days.
JI

Agrees

I

I
I,

l1

Produced by FTR Gold™
www. fortherecord. com
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r Description BENEWAH CR 2011-2053 Herrera, Joseph 20160718 Jury Trial.
'

Judge Mitchell
Court Reporter Julie Foland
Clerk Jeanne Clausen

i

I

II

I:

Date ji 7/18/2016

i

I
I

Time

I

II

Location

/'
{,_/

. ~'f /1/! /l;

II 1K-COURTROOM1

II Speaker II

/ 091745 AM

I

I

•

//
/://'L,,///1
;,. ,,'-{II
f

·--

Ii

I

Note
Calls case - deft present and represented by Mr. Andersen and
Mr. Pierce. Mr. Thie and Mr. Robison for the state. Jury
selection. Introduces court staff. Explains trial schedule. I issued
an order allowing cameras in the courtroom. My order prohibits
any photographs of any prospective juror.

J

I

(

I 09:28:07 AM II J

I( introduces parties in this case.

I 09:29:01 AM II J

II Reads information.

I 09 35:45 AM II Bailiff

I Absent jurors 32, 33, 47, 52, 54, 65, 69, 72, 77, 78 82, 85, 89,
9 5, 100 & 104.

I 09:37:29 AM II J

II Rereads the absent jurors. No response.

I 09:42:16 AM IIJ

I Juror #41, 43, 44, 45, 46, 48, 51, 53 fill in the absent seats.

I 09:49:38 AM

II Explains voir dire examination process.

II J

ICJ

I 09:54:26 AM I Clerk

I 095517AM
i 10:23:57 AM

II J

I
I
I!

I

I
I

I

I

II Gives voir dire oath.

Voir dires. Excuses juror #31. Replaces with juror #55. Excuses
#70. Excuses #11. Replaces with juror #59. Excuses #22.
Replaces with #62.
II

II Recess.

1:

! 10:24:07 AM II J

II Back on the record.

j 10:39: 16 AM jj Mr. Thie

liVoir Dires. Passes panel for cause.

II

i 11 :09:27 AM

l!voir dire.

It

II DA

11

111:25:31 AM IIJ

I Meet with Mr. Thie and Mr. Andersen along with Juror #21
outside presence of other jurors.

) 11 :26:05 AM IIJ

II Back on the record with all jurors present.

j

11 30:53 AM II Mr. Thie
IJoA

i 11: 31 :23 AM

II J

llwill now go thru the preemptory challenges.

i 11 :33:25 AM

II J

JI

12:07:07 PM II Mr. Thie
II

file·

1

Ii

II Pass panel for cause.

11

I

Recess.

11

I

111:33:32 AM IJ

i

Ii

II Pass panel for cause.

I 11:31:02AM

I

Ii Back on the record. Calls the jury panel 3, 41, 43, 8, g 19, 20,
23, 27, 29, 48, 51, 53 and 38.

I

JIAgrees this is our panel.

II

I

II

R:/District/Criminal/Mitchell/BENEWAH%20CR%2020 l 1-2053%i20Herrera,%i20J...
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I 12 0712 PM \jDA

\\Agrees this is our panel.

I 12:07:34 PM I J

\I Will recess until 1 :30pm. Releases remaining jurors.

! 12 12:14 PM llc1erk

I\

I

II B ac k on th e recor d .

\' 013203PM

I 01:32.10 PM
I

013233PM

IIJ
IDA

Gives voir dire oath.

IPlaying CD during opening statements. Dept Richards video

i!

cam.

□ Objection.Exhibit undisclosed to the state.

11

We don't know what

I

portions he is going to play. Given the rule of completeness.
Using an exhibit prejudicially in opening statement.
01.34:06 PM

11

DA

j

Denies the request. This is an issue that should've been brought
up at our last hearing. There is an order in the file that prohibits
the plaintiff for doing just this. At this moment in time, it's not
evidence. Not been admitted and offered. I don't have discretion
to allow something to be played that hasn't been stipulated to.
Defense can reserve opening to a later point and time.

01 :37:33 PM II PA

'I 01:37:38 PM IIDA

I 01 :38:27 PM I J

II Nothing further.

INothing further. Also request that the jurors be instructed to not
11

will give that instruction. Tomorrow we ill be in this courtroom

Wed, Thur and Fri in courtroom 8.

J
Ii

l 01:41:44 PM llj

II Reads opening set of 9 jury instructions.

I 01 :55:39 PM II Mr. Thie

II Opening Statements.

I 02:08:09

PM II Mr. Thie

I 02:10:29 PM
I

02: 14:24 PM
02:17:33 PM

!j
I\

Mr. Thie

I

I

Back on the record with the jury present. News agency that was
to be present are no longer. Tomorrow will be in courtroom #1.
I
Be here a little before 9am. Wed, Thurs and Fri will be in
I
Courtroom 8.
I

I

02:04:44 PM II DA

I

communicate with the parties.

01:39:42 PM

J

I

This is an exhibit disclosed by the state. This is opening
statement. Best evidence for jurors is to hear the action as they
transpired. No surprise here and the state has had this forever.
Entitled to completeness. Setting stage for our defense theory.
Court has the discretion and not a surprise to the state. They
know what our defense is.

01 :35:50 PM

I
I

II Opening Statements.
II Motion to exclude witnesses.

Ii

I

That motion is granted. Mr. Berger will remain. Essential witness I
for the state. He is the only exception to this order.

I\

I

Calls Ronny Dickerson. Directs.
Firechief. Head of their security and EMS. Employed in
Benewah on EMT Ambulance. Advanced EMT 18 yrs of
service. I received a call morning of this incidence. I responded
to ambulance and responded to call. Accident was across from

file:/ 1/R:/District/Criminal/Mitchell/BENE\VAH%20CR¾2020 l 1-2053%20Herrera,%20J ...
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I

Ischool.
I

Ronny
Dickerson

I 02:23:49 PM I DA

I02:24:01 PM llj

A gentleman stated I shot and shot her on Christmas.
Proceeded into house, upstairs to back bedroom. I caught a
small casing. Reviews pltfs #3. I handed shell casing to Officer
Lowe. I recognized the victim. Her mother works for my best
friend. I personally knew Stefanie Camack. I distanced myself
emotionally and began just doing my job.

II Objection non responsive.

I 02:26:42 PM I DA

II Object lack of foundation.

I 02:27:15 PM IIJ

JI

I 02 27:19 PM IRonny

Overruled.

[!

I

j Cross.

I

1

I

The ambulance was parked on main road. I didn't hear deft say I i
shot her by accident. I just heard him screaming from
I
everywhere but the back bedroom. I placed my gear on the bed.
When I got there, there were others attending Stefanie. I saw
the neighbor and law enforcement. Janelle Buel was my partner.
I was at crime scene a very short time. I didn't take any
photographs. Did a medical report. Room was about 10 x 12. I
turned oxygen and put a 4 x 4 piece of guaze on back of her
head. I did examine back of her head.

02:28:04 PM

Ronny
Dickerson

1i

I 02:35:50 PM II Mr. Thie

II Redirects.

I 02:36:08 PM I

ITook her to Benewah hospital.

PM II Mr.Thie

1!

The wound to forehead was different. It looked like a star and
had air under it.

Dickerson

I 02:36:38

[1

Agonized breathing. Labored breathing by sucking in air but not
on a regular basis. She had a pulse. Put her in ambulance and
rushed to hospital. I've treated 12 gunshot wounds.

Dickerson

Ronny
Dickerson

II

II Sustained.

I 02:24:06 PM I Ronny

I 02:28:00 PM I DA

'I

II

I

II Released from subpoena

Ii

I 02:36:49 PM I DA

\!Agrees.

I 02:36:58 PM IIJ

)J

I 02:52:29 PM II J

)[ Back on the record with the jury present.

Ii

[ 02:52:38 PM IIJ

Ii Calls Robert Lowe. Directs

i

02 53:20 PM

Robert
Lowe

I

II

10 min recess.

Ii

Lt. for St. Maries police dept. Served 30 years in law
enforcement. Been thru post twice. Det. for quite a few years. A
lot of forensic and traffic classes. 12/25/11 on my way to
Plumber traveling thru St. Maries. Heard on scanner about an
accidental shooting on 319 S.14th St in St. Maries. I observed a
number in yard at Herrera residence. My wife was with me in
car. I met Jesse Herrera and saw Joe Herrera on sidewalk. Joe
Herrera was hysterical on sidewalk and screamed at me to go
help Stephanie. I went upstairs in house to bedroom. Saw Jerry

fi!e:///R:/DistricUCrLminal/Mitchell/BENEWA.H~/o20CR%202011-2053 %20Herrera, %20J...
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I
I

II

I
I

I
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L

rage 4 u1

1

Herrera at Stefanie's head. There was a towel wrapped around
her head. By her feet was a magazine for firearm. I retrieved the
firearm from windowsill. Semi-automatic. I told slide back and
there wasn't a magazine in it. .380 auto.
I 03:00: 19 PM II PA

I 03 00:39 PM I

Robert
Lowe

JI

I

Exhibit #2.
Reviews exhibit #2. This is the gun I found on the windowsill.

I 03:01 :03 PfV1 II PA

II Motion to admit #2.

I

I 03:01 :08 PM I DA

II No object.

I

I O3: 01 :1 3 PM II J

II Exhibit #2 is admitted.

I

I 03:01 :47

!I Ask that exhibit #2 be published to jury.

I
I

PM II PA

I 03:02:05 PM II DA

II no ojection.

I 03:02:32 PM II PA
I 03 02:49 PM IRobert

II Presents exhibit #3 to witness.

I 03:03:05 PM II PA

II Motion to admit #3

I 03:03:10

II No objection.

Lowe

PM jjDA

I 03:03:15 PfV1 IIJ

03:03:20 PM

Robert
Lowe

I 03:09:09

PM II DA

I 03:09:14 PM llj
I 03:09 18 PM I Robert
Lowe

1380 auto shell casing.

I gave these to officer Castles. I went out to meet ambulance. I
talked to Joe Herrera. He stated he accidentally shot Stephanie.
He was checking the gun, pulled the slide and it went off. Things \
were moving pretty fast. I saw Susie Camack coming and met
her outside. I had to stop her from getting to Joe. I don't know
what Joe was doing at that time. Jack was wearing firearm and it
was taken from. Jim Camack was coming to residence and was
yelling and screaming. I stayed at house entire time. I was
talking to Jerry and Jesse Herrera. Officer Castles and I went
upstairs bedroom to look at room.
!!objection.

I'

II Sustained.

II

I

Stefanie wasn't in room.

JI Objection - foundation. No testimony as to time of day.

j O3: 1 0: 01 PM II J

II Overruled.

Robert
Lowe
II
I

I
I
I
I

II #3 is admitted.

I 03:09:42 PM I DA
03:10:08 PM

I

I
I
I

I got to the residence at 11 :43am. Within hour after stephanie
was taken to hospital, when upstairs to look at room where
stephanie was. Found a pot pipe. Blood spot on floor where her
head was. 1st time saw Joe Herrera, his demeanor was
hysterical. 2nd time saw Joe Herrera, went outside while waiting
for ambulance. He was still hysterical.

11
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I 03:14:05 PM I DA
03 14:09 PM

\I
11

Robert
Lowe

II Objection. Hearsay and speculation.

I 03:23 58 PM II DA

II Police making statement. Not hearsay.

I O3: 24: 12 PM II J

JI

I 03 3347 PM I

II Recross.

I

I
I

Don't know of Joe could've helped anyone.

Lowe

PM II PA

Overruled.

I never saw Joe Herrera helping Stefanie. Joe never mentioned
he was faking suicide.

I 03:35:08 PM I Robert
I 03:37:00

I

II Redirect.

Robert
Lowe

I 03:35:02 PM I DA

I

Joe was asked to leave residence. The visits with Comacks
were not recorded. Gun didn't have any blood splatter on it.
Don't remember if Joe had and blood splatter on him. Upstairs
of house is pretty open. I didn't have opportunity to examine
Stefanie. Ambulance arrived at 11 :51sm. I cleared from
residence about 8pm. Arrangements mad to have Joe turn
himself in.

Robert
Lowe

I 03:33:37 PM II PA

i

I

Joe had stated he accidentally shot his girlfriend. I heard him
screaming for a long time. I saw a gun magazine on floor laying
near Stefanie's legs. Gun was on windowsill. I don't remember if
safety was on or off. Checked slide to make sure there was no
magazine in gun. Officer Richardson arrived on the scene
shortly after I did. He had his video camera on. While I was
waiting for ambulance, Joe Herrera was hysterical and crying
and couldn't understand what he was trying to say. Ronny
Dickerson handed shell casing to me. Susie Camack had her
son Jack and his girlfriend was with him. Susie stated she
wanted to kill Joe. Jack had to be disarmed by law enforcement
and this firearm was in open display. Jim Camack was angry
and jumped out of car. Stated he was going to kill Joe.

I 03:23:46 PM II PA

0324.17PM

ii

cross.

II Calls Officer Michael Richardson. Directs.

I

03:38:04 PM

Officer with Benewah Co. Sheriffs Office. I've been to Post. I've
been in law enforcement for 13 years. 12/25/11 - received a call
from dispatch approx 11 :53am. I was on duty. I went to 319 S.
14th St. Observed people in front yard. Mr. Herrera was walking
back and forth. Describes layout of upstairs. Stephanie was
Officer
laying face down and kind of on her side. Her Injury was on her
Richardson
forehead. There were 2 people attending to her that weren't
I
EMT's. Star shape on her forehead, skin was pulled backward
and some stippling. I assisted carrying her out of house. I didn't
speak with Joe Herrera, but heard him yelling. He kept saying
he didn't mean to do it and didn't do it on purpose.
I
11
II Ojects to form of question.
I 03:47:07 PM II DA
i

11

II
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I 03:47:22 PM Ii PA

/I

11

I

I 03:47 30 PM I Officer

I activated my bodycam as soon as I arrived at the scene.

Richardson

I 03:48:32 PM II PA

Rephrase.

II

I

II Reviews pltf exhibit marked #1.

I 03:49 37 PM I Richardson I Disk of the video of the scene when I arrived.

I,

I 03:50:05 PM I PA

II Motion to admit #1

Ii

I 03:50:12

II No objection.

Ii

PM II DA

I 03:50:20 PM
I 03:51 :35

IIJ

PM II PA

I 03:53:00 PM I DA
I

03:53:06 PM IIJ

\\ Exhibit 1 has been admitted.
II Would like it published to the jury.

I

II Plays exhibit #1. Madam court report will not transcribe.

I

I Recess for 10 min.

I 04:22:29 PM

II Back on the record with the jury present

I 04:22:38 PM I DA

11

II No objection.

I 04:07:07 PM IIJ
II J

11

I

I

I Cross

I turned on video as I was walking up to house. I was on duty.
Sgt Dickerson had arrived at scene just prior to myself. I did
what I was trained to do. Securing scene was only done after
Officer
Stephanie Camack was transported to hospital. No one had
Richardson
been assigned to secure Joe Herrera. I was present when
Comack's arrived. Comack's were angry and made threats.
Heard Joe Herrera say I didn't mean to do it.

04.22:43 PM

I

I

I 04:29:08 PM I! PA

II Calls Sgt Brian Dickenson. Directs.

I

Benewah County Sheriffs Office Patrol Deputy. Explains
training. Received a call on 12/25/11 about this incident. I
arrived at scene a little after 11 :0Oam and it was on 14th St., St.
Maries. When I got there I saw Joseph Herrera. He was
shrieking saying Oh My God. Said he was playing around,
pointed it at her head and it went off. I remained outside room
where Stefanie was. Joe Herrera was just speaking loud to the
world.

04:29:49 PM

Brian
Dickenson

\ 04:35:31 PM II DA

jj Objection.

I

04:35:42 PM IIJ

\I Sustained.

I!

I

I 04:35:47

PM

I Brian

He made a statement that he d;dn't do it. That he shot Stefanie. Ii

Dickenson

I 04:36:25 PM I DA

I Objection. Misleading. Facts not in evidence.

! 04:36:40 PM IIJ

II Overruled.

I 04:36:46 PM I Brian
Dickenson
i 04:37:45 PM

II DA

11

i

I don't remember hearing him saying anything about wanting to
commit suicide. I didn't hear him say that Stefanie shot herself.
j

I

I

Cross.

"
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nan
Dickenson

I 04:39 37 PM II DA

!

I turned my body cam on just as I got out of my vehicle. I
provided this information to the State. I arrived on the scene at
11 :51am. This is approx time I turned on body cam.
j/

I
I

I
I

Body cam video marked as Exhibit B.
11

II

i 04:40:46 PM
I

I

Brian
Dickenson

I 04:412s PM IIDA

I

I 04:42:21 PM I PA

jj No objection to just body cam portion.

I 04:42:34 PM I J

IJAdmit a redacted Exhibit B when presented to me.

I

I

Motion to admit Exhibit B - portions of the body cam only Will

substitute with a new exhibit with just body cam video.

I
11

04:42:57 PM

Refers to police report from 12/25/11. One of comments Joe
Herrera made was he was sorry he did it and didn't mean to. I
arrived prior to Dep. Richardson. I assumed some of
responsibility until Police Chief arrived. I never had a
conversation with Joe Herrera.

Brian
Dickenson

I 04:45:48 PM II PA

II Nothing further.

I 04:46:22 PM I DA

II Would like to have this witness remain.

I 04:46:34

j

PM IIJ

I

IVideo cam & pictures of the scene.

IiI

I
I

I

I
I

I can't allow Brian Dickenson to remain in courtroom.

11

I

I 0447:oo PM IIDA

IWouldn't need to have this wrtness back here until Wed at

I04:47:36 PM llj

II Recess for the day. Will begin tomorrow at 9am.

I

I 04:49:27 PM I J

II Back on the record outside the presence of the jury.

I

Ii

II Nothing further.

04:49:46 PM

8:30am.

II~

I 04.49.42 PM I PA

I 04:51 00 PM I PA

DA

911 recording has been marked as Exhibit A, my understanding
that state has no objection. The 911 call for this incident cannot
be redacted.
No objection to authentication and Jesse Herrera made initial

call, Joe here came in afterward.

That portion of 911 call will be admitted without foundation. The
jury is required to have all evidence in the jury room for
deliberation. The jury cannot have the devices to watch cannot
be in juryroom.

J

I

11

Exhibit A - Deputy Dickenson will redacted copy of just video.

Request that we have possession of Exhibit B.

I 04:55:46 PM II PA

II No objection.

I 04:55:53

j[ You

PM II J

I

I

04:51:51 PM

I 04:53:43 PM

I

will now be incustody of Exhibit B.

\ 04:56:11 PM II End
Produced by FTR Gold™
www.fortherecord.com
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Description BENEWAH CR 2011-2053 Herrera, Joseph 20160719 JURY TRIAL DAY 2
Judge Mitchell
Court Reporter Julie Foland
i
. // ~/
Clerk Jeanne Clausen
I/).
, ( !
. /.. ·.·1

Date jj 7/19/2016

I

II

Location

111 K-COURTROOM1

I'

,I

Time

I

Speaker

II

I 09:02:16 AM

llj

I

Note

I

ICalls case - deft present and represented by Mr Andersen

Mr.

Thie and Mr. Robison. Day 2 of jury trial.

was a female juror in the front row during the video and
1090244AMI□ There
she seemed to be disturbed. The defendant will no longer be
allowed to move around the courtroom.
I 09:04:25 AM II J

II Back on the record with jury present

I 09:04:37 AM I PA

II Calls Scott Castles. Directs.

09:05:09 AM

Scott
Castles

II Offers Exhibit #80.

I 09: 17:21 AM I DA

I No objection.

I 09:17:24

jl Exhibit #80 is admitted.

09:17.36 AM

Scott
Castles

I
I

I
l 09:22:53 AM II PA
II

I

I work for the CDA Tribe. I was employed by City of St Maries
on 12/25/11. Arrived at the scene. I saw the ambulance and 2
patrol cars parked along the street I heard screaming by
Joseph Herrera. He was hysterical and screaming Oh My God.
Susie Camack was upset and screaming. Jack Camack was
also there and was quite. Jack was carrying a pistol on his hip
in a holster. He was upset and quiet. Officer took his pistol. I
didn't feel he was a threat at the time. I told Joe Herrera he
needed to go because of threats being made by the Comacks. I
saw the EMT's leave. I went to the upstairs bedroom.
Describes room. Was a standard size bed. Off to left of bed
there was a pool of blood. A magazine from a pistol was
between nightstand and pool of blood. I grabbed the magazine
and held onto it I noticed it had some bullets loaded into it. I
don't recall how many bullets.

I 0916:36 AM Ii PA

AM JjJ

I

I
1,,

II
It is a gun magazine with 6 bullets. I placed it in a baggy that
was in trunk of my patrol car. Reviews exhibits 2 & 3. These
I
are gun and casing I retrieved at scene from Officer Lowe. I
I
placed them in a zip lock bag and placed in trunk of patrol car. I i
handed them over to ISP officer. I went back up to house with i
permission from the Herreras. I went back up to bedroom.
Found some paraphernalia in a drawer. Reviews exhibits 5,6,7 I
& 8. Photos of bedroom where incident took place. I took these
photos. #5 is stairwell, #6 is entryway to bedroom, #7 left hand
side of bed, #8 is picture of magazine on floor.

II Motion to admit 5,6 7 & 8.
II

I
I

dso
file
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I 09 23 03 AM II DA

I/ No objection.

/ 09:23 09 AM II J

II Exhibits 5,6,7 & 8 are admitted.

/ 09:23:20 AM II PA

II No more questions.

I 0923:27 AM II DA

I Cross.

09 23:30 AM

I 09:29:30 AM I PA

II No redirect.

i 09:30: 11

IWould like him to remain on call and not be released on

loA

II Calls Jerilynn Herrera. Directs.

I 09:34:52

j\

I 09:48:56 AM

I

DA

I

11

Recess.

I Didn't realize that Jeri Herrera was going to testify so soon in

I'

I

the morning.

I 09:49:28 AM I PA

II Medical examiner is scheduled for 1pm tomorrow.

! 09:50:17 AM IIJ

\I

I 09:50:46 AM II PA

II Calls Jerilynn Herrera. Directs.

09:50:56 AM

I

Back on the record with the Jury present

I

I

Joseph Herrera is my son. 12/11 was living at 319 14th St, St.
Maries. My husband, myself, Joe and Stefanie were living
there. I assumed Joe and Stefanie had a relationship. On
12/25/11 I heard a loud bang and went up to Joe's bedroom. I
saw Joe waiving his arms and said I shot my girlfriend. I saw
Stefanie on the floor bleeding. I told my husband to call police.
He handed Joe the phone because 911 was asking questions
my husband didn't know the answer. Open floorplan upstairs.
Reviews Exhibit #2. This looks like the gun Joe had. Stefanie
was laying on bedroom floor and had blood coming from her
head. She was breathing. I wrapped her head in a towel and
placed her head on a pillow.

Jerilynn
Herrera

I 09:57:53 AM I DA

11

subpoena.

I 09:30:35 AM II PA
AM IIJ

I

I don't recall blood on magazine or clip. I told Joe Herrera to go
somewhere because the Comacks were making threats. Their
yelling caused concern with officers. Joe was hysterical when I
was there. I didn't locate any spent bullets. I only took 4 photos.
I was there entire time. 2 detectives from ISP arrived. Det.
Berger and Det. Vanleuven. Jeri and Jesse Herrera were
cooperative.

Scott
Castles

AM

11

)
1

Cross

09:58:00 AM

Jerilynn
Herrera

Reviews Exhibit #5. I moved bed over to right and pulled
rocking chair out so I could get on floor with Stefanie. Reviews
Exhibit #6. I moved bed and chair to assist paramedics.
Reviews Exhibit #3. I didn't touch shell casing, but saw it laying
on bed. I don't remember seeing a clip or magazine. Stephanie
didn't take showers or laundry at my house. She would carry
her clothes in a backpack. I didn't hear Joe or Stephanie
arguing prior to gunshot. Joe came downstairs at 10:30am to
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take a shower. He opened his gifts and them went back
I
I:
i
I. upstairs. He wasn't acting any different.
'I:==10=:0=4=:3=6=A=f\/l~l:l=P=A==~J:l=o=bJ=.e=ct=io=n.================c:!I

I 10:04:55 Af\/1 I DA

1i I haven't asked

I 10:05:17 Af\/1
I 10 05 36 AM

II Overruled for now. Beyond scope of direct right now.

I

D

I

I

1

llj

1

10:08: 17 Af\/1

10:09:43 Af\/1

I

Jerilynn

Herrera

I

I 10: 10:34 Af\/1

!IPA

j/

Jesse
Herrera
I

\I

Calls Jesse Herrera. Directs.

! 10:23:55 AM Ii DA

JI

No recross.

10:26:08 AM
Charles
Greer

I

Joe took phone from me while I was calling 911. I don't know
I
Iwhat he said to dispatcher because it was very chaotic. I was in I
shock. The Comacks came to my home and threatened us. I
i
didn't know any of the Comacks.
The bathroom was right off the living room.

10:24:22 Af\/1 II Mr. Robins

i

ICross

)I

j

I

Joseph Herrera is my son. 12/25/11 lived at 319 14th St, St
Maries. My wife and Joseph lived there also. I said hello to
Stephanie a few time. She was shy. I didn't know her too well.
She was staying the night at our house for about a month.
i!
12/25/16 got up in morning. I was on main floor in my easy
chair. I heard a gunshot around 11 am. I was in bedroom putting I
clothes on when I heard gunshot. Called 911. I gave phone to II
Joseph. Police and EMT's came in. Reviews exhibit #2 It is my I
gun. I can tell by color. It is a .380. I ran a gas station and took I
it in on trade. I shot it one time. I had it in a basket on an amour I
next to bed. It was taken from me by my son without my
i
knowledge. Surprised it was used in this incident.

10:22:47 AM II PA

j

I

Recross.

I I didn't know Joe was high on anything.

II

10:19:?0AM

I

I

Jesse
Herrera

10: 19: 15 Af\/1 II DA

I
I

Joe is right handed. I wasn't aware if there was meth or
marijuana in house. I wasn't aware that Joe was under
influence. I wasn't aware that Joe had a gun in his room.

10: 11 :48 Af\/1

j

Ii

II Redirect.

Jerilynn
Herrera
j[DA

11

i
bad mood. After gunshot, Joe was hysterical. I stayed with
Stephanie until help got there. I tried to comfort and talk to her. I

1I

I 10:09:33 Af\/1

~!

His mannerisms didn't seem any different. Not agitated or in a

DA

! 10:08: 12 Af\/1 II PA

'

her any opinion as an expert.

i
Ii
Ii

II Calls Charlie Greer. Directs.

I work for myself now. On 12/25/11, I was a detective for ISP.
Describes training. Explains POST. I retired 12/14. I was post
certified on 12/25/11. I went to Kootenai Medical Center. It was
my intent to interview victim. Victim was Stefanie Comack. I
wasn't able to get an interview. Directed to trauma holding
room. She was laying on a gurney, ventilator, cervical color and
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L

/ 10:32:54 AM

If

DA

11033 03 AM

IIJ

bandage on head. Her eyelids were swollen and eyes were
almost black. Pupils were unequal. I was looking for signs for
/I brain trauma. Eyes didn't react to light. I spoke to Dr. Pasqual.
1

II

Objection.

I~~~\a~~n~~; :~~~part

I

,

I
1/

of question. but can only answer as to

j

1=====~:=======::==========================:1

10:33:25 ,A,M ~ Mr. Robins
10 34: 10 AM II DA

I

I 10:35:10 AM

lj

II

'I

/I Objects - hearsay.

I 10:37:01

AM

llj

I

haven't seen 803 used for this instance. Objection is

!
I

I
I

Dr. stated victim would not recover. He said he was waiting for
I
family to arrive before disconnecting ventilator. Remember
I
i
Peter Camack was present. Don't remember any other family
members.

Charles
Greer
10:36:51 AM \DA

i

overruled.

10:35:30 AM

I

Continues direct.

II Objects.

I!

II Sustained.

I

Dr. Skinner disconnected ventilator. She didn't breath after that.
No spontaneous attempt until her heart stopped. I observed her
heart stop by monitoring her pulse and heart monitor. I wrote a
report. Refers to report. 3:42pm at Kootenai Medical Center.
Placed paperbags over each of her hands for evidentiary
purposes. Waited for coroner to arrive. Went to morgue where
they placed a plastic tag on her foot. Placed her in a white
plastic body bag. Placed a seal on this and it had a number on
it. Paperbags to preserved any firearm residue or DNA. Less
chance of transferring evidence.

10:37:05 AM
I

Charles
Greer

I
I

! 10:42:03 AM II DA
\ 10:42:14AM

II Objects - non responsive.

jJ

Using paperbags to preserve evidence is common practice. I
attended her autopsy on 12/27/11 at Holy Family Hospital in
Spokane. I have attended numerous autopsies. Dr. Sally Aiken
performed the procedure. Reviews Exhibit #9.

10:42:19AM
Charles
Greer

J

10:44:57 AM II DA

I 10:45:36 AM
i

II

i

/I

Would like a brief hearing outside presence of jury.

11

/I

Back on the record outside presence of jury.

1\

DA

This is a photo of the autopsy. Full frontal view of Stefanie
Camack. Prejudicial. Don't see how it can do anything and
doesn't reflect any injury. No evidential value. Prejudicial jury
emotionally. Not helpful as to cause of death.

Mr. Robins

Relevance - prove chain of custody. Connecting a line from
morgue to Sally Aiken. Probative. We are going to show a
close gun shot wound to head. Prove that Stefanie Camack
underwent an autopsy.

10:46:03 AM

I
i

j

I

Overruled.

10:48:24 AM I
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I 10:49 59 AM If DA

10:50:10

AM

!

J

.::OJ tJ

5 of 12

II Cumulative.

Ii

Unfair prejudice is overruled. Concerns as to privacy interest of

l 10 52:35 AM llj

II Back on the record with the jury present.

I 10:53:33 AM II Mr. Robins

II Continues direct.

II

10 53:48 AM

i

j

10:54:57AM !!DA

! 10:55:01 AM II J
j

10:55:51 AM II PA

I 10:55:56 AM I DA

I~

I

11

Exhibit 9 is photo I took of initiation of autopsy. Taken on
12/27/11. Photograph of Stefanie. Body bag is open and
paperbags are still on her hands.

Charles
Greer

! 10:54:44 AM II Mr. Robins

!

decedent. Ask that the photo be redacted and once that's done, I
Iexhibit will be admitted.
i
I

1!

II

II Motion to admit Exhibit #9.

11

II Nothing further.
j\

I

Exhibit #9 is admitted as redacted.

Ii

Ii Nothing further.
1·

11

I

Cross.

I

110 55:59 AM I Charles

I Dr. Aiken swabbed Stefanie's
I Mr. Comack's first name.

I 10:57:51 AM II Mr. Robins

I No redirect.

I

II Something that needs to be placed on the record outside
presence of Jury.
1

.I

Greer

11058:14

AM IIPA

hands. I could be mistaken on

I

I

J

I

10:58:57 AM

llj

110:59:27 AM II Mr Robins

11

II Recess the jury.

11

'Audio disk of statements. On this disk. there are statements of
1

reports of past domestic violence which have been redacted.

! 11 :00:54 AM II DA

II Counsel advised me of the redactions.

II

1

II Played audio. True and accurate copy.

I

I 11 : 11 :44 AM II J

II No questions.

I

Ii 11 :11 :51 AM

I· Agrees by stip u Iatio n of red acted copy. Exhibit # 1 includes
II Det. Berger.

:

I

11:01:18AM !IPA

IDA

I 11:12:49 AM llj
! 11 : 14: 11 AM II PA

0

II Back on the record with the jury present.

I

II Calls Chief Margaret Lehmbecker.

I
I

) Police Chief for St. Maries for about 6 years. Budget,
11: 15 01 AM
\ supervising and training. I have 4 officers under me. Explains
. training. 12/25/11 - had my advanced POST Certificate. I was
with friends on that day. I received a phone call around noon. I
was told Stefanie Comack was victim and Joseph Herrera was
Margaret
Lehmbecker the defendant. 5:48 pm interviewed Joseph Herrera in my
office. He was given his Miranda Rights. He signed a card.
Reviews exhibit #10. Audio recording of interview of Joseph
Herrera. True and accurate copy. Det. Berger came into
interview
about 10-15 min into interview.
II
l
I
I

file:// /R:/District/Criminal/Mitchell/BE1\EWAH%20CR%2020 l l-2053%20Herrera,S/a20J...

~

7/29/1016

LU~

i

Of

j

f,.-\.__

j

11 :20 51 AM II PA

/ 11 :20:59 AM II DA

i 11 :21 08 AM I J
I_

7

16

II Offers #10.
II No objection.

#10 is admitted and published to jury. May madam court
II reporter be dispensed with recording this interview?
1

I 11.21 :51 AM II PA

II No objection.

! 11

JI

j)

DA

! 11 :22 00 AM II PA
1/
1

11 38:56 AM

111

I

39 03 AM

/I

PA

IL

No objection.

II Plays Exhibit #10.
II Continues direct.

h b k
Recreates how Joseph Herrera demonstrated how gun went
m ec er off. He was walking. Stephanie was on left side of bed.

_e

I/

11 42 04 AM II DA

II Ob'JeefI0n - Iea d"Ing. Fact s no t.in evI'd ence.

11

11 :42:23 AM II PA

II Not a correct objection.

11

11 :42:35 AM II DA

II He was never asked that statement.

1\

11 :42:46 AM
IJ

,I
I

11:43:13 AM

Objection as to leading overruled. Facts not in evidence.
overruled.
Joseph Herrera never stated he put pistol against Stephanie's
head or was faking suicide. He was cooperative and nervous.

Lehmbecker

.
i

11 :45:26 AM I DA
11 :45:31 AM

I Cross .

Went to get 911 tape, but it was unavailable. Was told that
Joseph was on his way to my office. I was at the scene on
12/25/11. Never asked Joseph if he was faking a suicide.
Joseph told me where Stephanie was standing. There is no
way bullet would enter her head if she was standing. I told
Lehmbecker Joseph he was free to leave at any time. He never refused to
answer any questions. Det. Berger stated Joseph he was going
to be arrested. Raymond Roy and Derek Barton brought
Joseph to my office. I couldn't tell that Joseph was crying. I
arrived at Herrera home at 12:37pm. Joseph had left before I
got there.

I 11 :53:01 AM
I
I 11 :53:09 AM
11:53:14AM

i 11 :53:45 AM

I
I

I

J
I

PA

\ Objection - beyond scope.

J

I Sustained.

I

Lehmbecker j He was never asked if Stephanie grabbed weapon.
!I PA

I

I

II Redirect.

No recross.

11:54:58 AM £A
) 11 :55:28 AM J

I Recess until 1:0Opm.

! 11:56:16 AM IIJ

II Back on the record outside presence of jury.

i

II

II
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If Joseph left, interview would be over. He was walking over to
I Lehmbecker
bed to put gun away. Was at foot of bed.
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11

..

21 :55 AM
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I

I
11

1\

Ii
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I

·11 57:20 AM

IIJ

11 57:42 AM JIDA

i
I 11

57 54 AM II J

II Objection to taking Dr. Aiken out of order.

II Back on the record with jury present.

\ 01 0 3 26 PM II Mr. Robins

I Calls Dr. Clyde Hanson.

01:05:45 PM

11

DA

01 :22: 13 PM II Mr. Robins

Jj

i

lj
I01:31:53 PM llj
01.3243 PM

D

I
I

Det and Sgt with ISP. 5 counties in District 1. Describes
training. 12/25/11 would have had Masters Certificate from
POST. On 12/25/11 - received a call from dispatch about a
shooting in St. Maries. I interviewed Joseph Herrera approx
6pm. He is here today. Interview took place at St. Maries Police
Dept. Chief Lehmbecker was also present. There is an audio
recording of interview.

\ 01 :28:26 PM I Mr. Robins
01 :28:54 PM

No questions.

I Calls Det. Paul Berger. Directs.

Det Paul
Berger

I

7!

1

PM

01.24:11 PM

!

11

Emergency room physician. Explains training. I was working on
12/25/11 by treating ordinary injuries. Treated Stefanie
Camack. Describes emergency room. She was transported by
ambulance on a gurney. Started !V's and evaluated what was
needed. I familiar with standards of treatment in Idaho. I
observed that she was still moaning with each breath. Was
breathing on her own. Severe condition when gasping for
breath. Large wound on her right forehead and an exit on the
right back of head. Bleeding from right ear. Her blood pressure
was dropping. She was given type O neg blood type. Explains
blood pressure. Drop of blood pressure indicates that she has
lost a lot of blood. Explains blood types. 0 neg is universal
donor. I put a tube in to help her breath. Measures to keep her
alive. Bleeding from wounds on head wasn't as bad as bleeding
from her ear. Immediately called to KMC because Benewah Co
Hosp did have neurosurgeon to help her. She was flown by
helicopter to KMC. I have treated gun shot wounds at least
30. I can tell difference between contact wound and no contact
wound. If it a contact gun shot wound there stelia tear. There
will be powder burns. Gases blown tissue out of wound. I didn't
see any stippling. She was still able to breath and had a pulse.
I didn't see any brain activity. Head would that was inconsistent
with life.

Clyde
Hanson

j

I

Ii Recess.

I O1 0 3 15 PM I J

I 01 :22:05

I!

II No objection. Will have witnesses available in morning.

Motion to publish the remaining portion of Exhibit #10.
, Court reporter not reporting. Exhibit #10 published to jury.
JI

I

Recess.

1

1

Give jury a cautionary instruction to disregard the portion of
Itape we heard. Out of context. Started in wrong place.
Ii Cautionary instruction should be sufficient

II

II

II

I
1

I DA
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iI 01:33:18

,1
1

PM II J J B aI'c k on the record with the jury present.

1

1

1~~~~~~===~~~~~~~~~~~~~========l1
1

01 :34: 18 PM

Jury is instructed to disregard the portion of recording that was
played. The portion played was not in context Also, made
aware that there is a spouse of one of the jurors, can't talk
about this trial to anyone.

J

j

01 :48: 19 PM II Mr. Robins

I 02: 18:04 PM II Mr. Robins

I
1

1

II Begins playing Exhibit #10,

j

II Publishes the last portion of Exhibit #10.

Ii

1~;;;;;02;;;;;:3;;;;;0;;;:0;;;;;3;;;;;P;;;M~j~\J~~~===l\fl=E~xh~ib~it~#~1~0==p~ub~li~sh~in~g~c~o==nc~lu:;,:,;d~ed~.~~========11/

1

/ 02:30:44 PM II Mr. Robins
02:30:59 PM
I,

I 02:32:37

/!

Det. Paul
. Berger

! 02 32 53 PM I J

I'

I Overruled

I

I

J

1
11

•

I\J

02:34:26 PM II J

8

02:34:36 PM I DA
,,

, 02:35: 17
I

Interview room was small. He continued to make statements
from interview room and patrol car.

, Berger

PM

PM

\I Back on the record without the jury present.

I Lack of disclosur~. Prejudice. Misleading to jury. Interview
process had terminated.
Rule 16. Detective arrested Joseph Herrera. Ever attempted
suicide attempt, 2 years later, the story changes. Highly
relevant piece of evidence.

·

II What will the answer be?

IEJ

,

II

02: 36 47 PM Ii Mr. Robins
.,

!

02:37:08 PM

I That h.e w~~•t place the gun to his head and never tried to

, commit su1c1de,
Can't hear it on tape. It's not in the report either. What hearing
from prosecutor today hasn't been disclosed. Misleading and
highly prejudicial.

I DA

I
\ 02:38: 17 PM
02:38:27 PM
,
II

II

Mr. Robins

I\

Contained in transcripts of prior testimony.

\

I• J I Not finding a.ny unfair prejudice. No lack of disclosure. It doesn't

EJl!/
11

1

,,

02:39: 19 PM

I

I Recess.

Mr, Robins

I 02:36:39 PM II J

Ii

If Objection. Improper question.

I 02:32:57 PM Det. Paul

I
I 02:33:50

I[

Change in behavior of Joseph Herrera when he was told it was
a contact wound. From being cooperative to confrontational.

111

PM II DA

Continues Direct.

11

need to be disclosed.

i

In transcript testimony doesn't say that he tried to commit
suicide. It was a gesture. Trying to dovetail it in is confusing for
11 the jury.
I

\ 02:40:45 PM )I J

)I

, 02:40:55
I,

contact with ~os~p.h Herrera on 12/25/11 did he ever state he
Jjwould commit su1c1de.

I

1
1

1

PM II Mr Robins
.,

02:41 :2 7 PM

Det Paul

Examine witness outside presence of jury.

Ii

11,

11

1

11

I

No. He .never stated that Stefanie grabbed his hands and

I placed 1t to her own head. He never stated he went thru her

1
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i
I

I

I
I

Ii Berger

i 02:42:45 PM

11

I
II

I 02:43:34

II

DA

PM II Mr. Robins

02:43 56 PM

phone. No text messages. that they bothered him. Argument
i about him texting other guys on facebook.

I

I Those questions were never asked.

I

\I

Ji

i
I

!
I

Impeachment of testimony.

There is no prior statement.

I

Asking questions and will impeach them selves.

r

Prior trial testimony - trial was remanded by States evidence allowed certain evidence to be introduced. They are asking this
witness about statmet never made and never asked at time of
interview. Not impeachment or inconsistent statement that
never occurred. Never asked of you or stated.

DA

is happening today - disclosure of deft and a second
I 02:46:29 PM I Mr. Robins IWhat
interview. No controlled by 612 & 613.

\ 02:4 7:31 PM IIJ

IJ612 and 613 don't rule. Lack of disclosure is overruled.

I 02:47:47 PM

I Rule 608 - specific incidences of conduct. In contradiction of

I 02:48:19

IIDA

PM IIJ

I 02:48:27 PM I DA

rule.
II My ruling doesn't change.

I We haven't offered it. Because he didn't say this it deals with

II~

I 02:49:49 PM

IIJ

02:4915PM

I

II How? Why is it no purely credibility?
When he's never asked that question. Argue by testimony that
he never made prior statement. In appropriate to ask this
witness if he never made this state.

II My decision remains the same.

I 02 51: 11 PM I J

II Recess

I 02:58:11

I Ba ck on the record without jury present. I reviewed 612 and

PM

IIJ

II Back on the record with the jury present.

\ 02:59 31 PM II Mr. Robins

II Continues with direct.

02:59:39 PM
Det. Berger

1

I 03:02:35

PM
Det. Berger

I
I

613. Ruling stands.

I 02:58:44 PM I J

\ 03:02:31 PM I DA

I

his character.

I

I 02:48: 59 PM II J

I

Ii
11

Deft never stated that he attempted to commit suicide. No
mention of suicide behavior. No mention of being under the
influence of meth prior to shooting Stephanie. No mention of
stephanie text messaging other guys. No mention of them
fighting about Stephanie messaging other guys. No mention of
Stephanie grabbing gun and pointing to her own head.

j Cross.

I
II

I controlled length of interview. I made determination to stop
asking questions. I've done numerous interviews in past.
Receive more information by asking questions and getting
answers. Never asked if anyone else touched the weapon. I
took phone he had because it was Stefanie's. I never asked
him what he did night before. There is never a standard of
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i

interviewing. He mentioned he smoked marijuana, but I didn't
ask how much. This wasn't a drug crime so I didn't ask a lot
about marijuana use. Magazine located on floor of bedroom.

I

I

I 03 08:04 PM I PA
10308:11PMI

II Objection withdrawn.

I 03:09:53 PM II PA

II Objection - outside scope.

I 03 10:07 PM I DA

II Proper cross examination. In law enforcement for many years.

I 03:10:27 PM

llj

II Beyond scope.

,I 0316:29 PM !oA

IFoundational as to knowledge of where bullet was found in

I
111

Det. Berger

I Bullet was recovered after interview. I'm not sure of the exact
It wasn't slightly up desk. Det. Van Leuven did
this. I only asked Margaret Lehmbecker to assist in interview.

II Redirect.

I 03:20:25 PM II J

\I

PA

I 03:26:04 PM IJ
I

Recess. Outside presence of jury.
Seek trial that avoids what brings this trial back to this court.
Going ask witness about subject of social issues. I want to
admonish witness. I don't want something out to cause a
mistrial.

03:23:45 PM

IMr.

I'

Imeasurements.

/ 03:20:20 PM II PA

03:26:36 PM

I

didn't touch on any bullets lodged in wall.

Overruled.

J

03: 17:43 PM

Ii

I

Knowledge that he had when he interviewed my client. What he
asked and didn't ask.
11

IDA
1

I

bedroom. Height and location.

I 03: 16:58 PM I PA

03:17:38 PM

I

I
!

I have had experience with semi automatic pistols. I don't recall
how many rounds pistol will hold. I never asked them if they
raised their voices during argument. I'm not sure what chair he
was talking about. I repeatedly stated that it was accident, he
didn't mean to shoot Stephanie and he didn't know there was a
round in chamber. I told me he was sleeping at Casino in his
car. He did mention was crying. I don't recall if he was tested
for drugs or alcohol. I would've needed a search warrant to do
drug test. I was present when bullet was recovered on Northern
Wall.

I 03:16:23 PM !IPA

1

I

l

I

overruled.

Det. Berger

,i

I

11

IObjection to foundation sustained and beyond scope is

03: 10:42 PM

II 03:17:14 PM

I

Ii

Old discoloration on magazine. Couldn't determine when that
happened. Joseph stated he didn't know a round was in
chamber.

Det. Berger

I

I No witness can talk about prior bad acts by deft to the
/decedent.

I
Robins

Deft had ample opportunity to offer information about facebook,
etc.
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I 03:27 20

PM II DA

03:28:20 PM

II

Pctgc 11

01 1..:

No proper redirect. Potentially could've argued or asked.

□ Overrule objection. Area that has been opened

I'

up by defense
cross examination. Plaintiff want to discuss rulings about
transcript?

Appropriate redacted transcript. I don't want suggest that there
was a prior trial. Just at a prior hearing.

I 03:29 08 PM I Mr. Robins
03 30 54 PM

Those are practical difficulties. How is a juror going to listen to
transcript realize that there was a prior trial. There is reference
in transcript to Mr. Seibe and Mr. Payne. Difficult to believe that
some juror will know who Mr. Siebe is and is a well known
attorney.

DA

I

Instruct the jury that what is read is testimony under oath. Mr.
033413 P M [ = ] Siebe was representing the deft and Mr. Payne was
representing the state.

I 03:34:49 PM I Mr. Robins

I

03:35:21 PM

I 03 36:50

llj

PM IIJ

I 03:37:39 PM I Mr. Robins

II Was deft provided the results of autopsy.

~ I have concerns

II Back on the record with the jury present.

I

II Resumes redirect.

I

I wasn't in charge of the scene where Stefanie was killed, Det.
Vanleuven was. If deft had chosen to stop interview I would've
allow that. Reviews exhibit #80. Describes magazine also using
word clip. Joseph was dressed in normal street clothes. I asked
him if he had arguments with Stefanie. He advised he was
walking when gun went off. Stefanie was in corner. Joseph
knew it was a contact gun shot wound and said it was a
accident. No indication that he was sitting.

Det. Berger

I
I 03:43: 13
I 03:43:41

IJ

I

II Remember him stating he was close.

I

PM II Mr. Robins

II Would like to read into record the transcript.

I

James Siebe and Douglas Payne - instructs jury that this is
prior testimony given under oath at a prior hearing. Douglas
Paye represented the State and James Siebe represented the
deft.

J

PM jj Mr. Robins

II Presents Exhibit #81.

I

PM II DA

II No objection.

I

II Exhibit #81 is admitted. Transcript read to the jury.

I

! 03:47:07 PM

I 05 00 32 PM

llj

IJ

I 05:04:09 PM II DA
I

Recross.

PM II Det Berger

'03:44 55 PM

I 03:46:55
I 03:47:03

with this. Potential relevance is out weighed by

preJ ud ice.

03 37:48 PM

I 03:43:09 PM I DA

I

II

I

~ This concludes the reading of exhibit #81. Adjourns until

itomorrow.

Will start at 9:00am in courtroom #8

II Transcript did refer to jury.

I

II
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05:04:18 PM

i 05 05:54
i 05:06 ?2
I 05 06:49
I

L_~J'

I

It did, but I'm not overly concerned about that Could meet
tomorrow morning at 8:30am for jury instructions. V'✓ill give
counsel copies of instructions 10 thru 33 and verdict.

PM II DA

I[ Joseph will not testify.

PM II PA

II VVould prefer to close on Thursday morning.

PM II J

II 8:30 to 9 to place any objections on the record.

i

I
11

II

I

05:07:26 PM

JI

End

I
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Description BENEWAH CR 2011-2053 Herrera, Joseph 20160720 JURY TRIAL DAY 3
Judge Mitchell
Court Reporter Julie Foland
; //
!
; ( ,'
Clerk Jeanne Clausen
,;

I
I

Date II 7/20/2016

Time

Location

II

111 K-COURTROOMS

I Speaker II

I 08:37:22 AM llj

Note

ICalls case - deft not present. Mr Andersen and Mr Thie and

I

I

![~

Mr. Robins are present. Jury Instruction conference.

I 08:39:37 AM

II J

I\

instructed as to both firearm and deadly weapon?

I

\ 08:39:51 AM

\j

II

Just the firearm in 1602.

I 08:40:03 AM

II J

I
I
I

I

083757AM

Mr. Thie

I have numbered the Plaintiff's instructions. #4 not given.
Instruction 19-2520 - applies to all degrees of murder manslaughter.

\I This is #8 instruction.

I os:4o:18AM \IDA

i Agrees.

I 08:40:21 AM IIJ

\ 1will get rid of deadly weapon instruction in 1602.

08:41:15AM

Verdict is right from ICJI. I believe there is an error in 221 and
222. Language doesn't make sense. I've gone back to 223 and
that is what you see in verdict form I've submitted to you today.
There is a preference to always put Not Guilty first. There is
some language that will be changed

J

I 08:43:48 AM

I 08:43:57 AM
I 08:45: 17 AM

i
\j

Mr. Thie

D
DA

08:46:47 AM

It's acceptable.

I

State vs Stedfeld. I haven't read that case. Prejudice to your
client of a bifurcated trial. Another trial on the firearm
enhancement. Why should this be a 2 part process?

PA

Plenty of evidence that a firearm has been used. Asks court to
exercise discretion.

J

I will give this more thought. Any objection to the instructions
that were given to you last night?

08:50:49 AM

Mr. Thie

Stefanie is spelled incorrect throughout the instructions.

08:54:19 AM

DA

!
08:50: 11 AM

I

Come back with a guilty verdict and will have to make another
verdict on the enhancement.

DA

08:49:33 AM

1

j\

Jurors are told what information is, but haven't been told about
the enhancement. Confusing to the jury to have part II in the
initial verdict. Give opportunity to defendant to present argument
and evidence. There is another element of the offense that they
haven't been previously advised. I've never had it be part of
same trial. It's always been after the jury has rendered a verdict.

I

I

I Unable to waive his lack of participation.

I
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I

I 08 54 50 AM II Mr. Thie

I23A & 23B - ICJI 711 paragraph 3 & 5 - shot Stefanie with
a .380 handgun.

I 08:55:57 AM II DA

jj This models exact language from amended information.

I 08:56:38 AM

\!Willful and deliberate are elements of murder. ICJI 711.

I

I 08:57:57 AM II DA

jj Language should be included_

I

I 08 58:59 AM I J

I Looking at 711 in context of 708 - State is correct. I will make
that change.

j\

Mr. Thie

08 59:42 AM
Mr. Thie

I 09:04:17AM

IIDA

II Instruction #13 which is covered by 15B. 13 shouldn't be given.

I 09:05:27 AM II J

I 09:05:33 AM I\ Mr. Thie

jjAgrees.

I 09:05:44 AM I DA

I instruction #28 - confusing.

I 09:06:09 AM I J

jj I will not give #28.

I 09 06 16 AM II DA

[ Instructions - verdict form - Part 1 should be illuminated. There
is be a 2nd verdict for enhancement.

I 09:07:32 AM I J

II Instruction #24 will be covered by 1602.

I 09:07:51 AM llj
I 09:08:01 AM IIJ

I Recess
I If bifurcated trial, will there be testimony that a firearm was

[ 09: 15:04 AM II DA

j No.

I 09:15:0?AM llj

I That seems to be the turning point on Stedfeld.

DA

j

I

I

Instruction #23B - willfully/deliberately - restates murder element
and charge. Should describe some other illegal act. Doesn't
have to be a direct causal act. Maybe reserve this for later on.
Disturbing peace, assault or brandishing a deadly weapon.

jj I agree.

09:15:22 AM

I

I

I
I
I

I

I
I

used?

I

If jury makes finding of one of the verdicts, deft my not
contestPpart II. Puts option of providing testimony. Jurors
haven't been instructed of Part 11.
j 1s it is possible that you would put on evidence?

I

I 09: 16:27 AM I DA

I There is.

I 09:16:30 AM llj

I

II Bifurcated trial,

I

09:16:08 AM

09:17:37 AM

j

Back on the record with the jury present. I'm going to ask at next
recess that the transcript given to you yesterday be taken back.
It will be given bac to you at deliberations. More appropriate for
you to have it when you have all of the evidence.

I 09: 18:48 AM \Mr.Robins

Calls Det. Paul Berger.

I 09:19:19 AM
IJ

Reminds witness that he is still under oath given to him
yesterday.

j Mr. Robins

Recalling this witness.

I 09:19:34 AM
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I 09: 19:46 AM II DA

II Objection. Done outside presence of the jury.

I 09:20 34 AM I J

I Back on the record outside presence of jury. Purpose of

I 09:20:53 AM

I

I

Mr. Robins

I

recalling Det Berger?

Gunshot analysis on victim or deft Blood splatter evidence on

deft. Nothing cumulative.

09:21 20 AM

DA

Objection. Never been a disclosure by state lab that explaints
what gun shot residue kit is. No evidence that it was delivered to
Det Berger. Appropriate time was to do this yesterday. There
has been information provided that there was some blood
spatter diagram by Officer Belkin. No disclosure in discovery
that Det. Berger did any analysis. There's no gun shot residue
kit disclosure. Never seen a report. Shouldn't be permitted.
Recall witness to ask more questions that should've been asked
yesterday. Det Berger didn't do analysis.

Mr. Robins

Not aware of any rule that would prohibit me from recalling a
witness. Want to see if any gun shot residue was found on
Stefanie and defendant. Blood Spatter analysis. Want to find out
why he didn't take certain steps in the investigation.

DA

The state is now coming in to fill a hole in their case. Witness's
state of mind of why he didn't do gun shot analysis. No reports
or supplemental reports. Should've had this witness testify about
this yesterday. Highly prejudicial.

j

State hasn't rested. Makes no difference to me whether this
conversation happened yesterday at 5:00pm or today. Rule 16 State hasn't run afoul of this rule. Disclosure of a negative.
Overruling on lack of disclosure and hearsay.

09:25:13 AM

09:26:39 AM

09:29:23 AM

11

l 'J

09:31 :56 AM II j

I\

Back on the record with the jury present.

I

1

! 09:32:09 AM II Mr. Robins II Directs.

I

'i 09:32: 17 AM JI Paul Berger 111 testified yesterday. I control how the evidence is processed.

I

I 09:32:52 AM I DA

I Objection foundation.

I

I 09:32:58 AM II J

II Sustained.

I

I 09:33:15 AM

Take swabs of hands to see if there is gunshot residue. Involved
in numerous scenes where a gun was used, so have had
experience in gun shot residue. After a gun is fired, there will be
Paul Berger residue left on the hands and body. There was no gun shot
residue test done because we already knew who fired the gun.
Gun shot residue test not done on Stefanie because already
knew she had been shot.

I

IObjection.

I 09:37:04 AM II J

I Overruled.

I 09 36:10 AM

I 09:37:08 AM I

DA

Not qualified as an expert to analyze of gunshot

residue. Not disclosed as an expert.

I Analysis

I

shows that there is gun shot residue, but not the

~\
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quantity. I took deft clothes, but they weren't submitted to the
lab. We knew deft was shooter and victim was Stefanie.

I Paul Berger
I

I 09:38:38 AM I PA

I No further questions.

I 09:38:47 AM I DA

I Cross.

I 09:38:50 AM I Paul Berger
I 09:41 :43 AM
I 09:41 :49 AM
I 09:42:04 AM
I 09:42:17 AM

I 09:42:49 AM

I Nothing further.
I DA
I Mr. Robins I\ Redirects.
INot sufficient foundation to render an opinion.
I DA
I Sustained on foundation.
IIJ

I

DA

I 09:44:47 AM
I 09:45:20 AM
I 09:45:26 AM
I 09:45:56 AM
I 09:46:00 AM
I 09:46:41 AM

i

1109:46:46 AM

I~
ff

oA

I Overruled.
I Objection. Witness doesn't have expertise.

I

IAgain Objection. No expertise as to discharge of this weapon.
He's able to render any type of opinion.

09:48:12 AM JJMr. Robins

JI

Nothing further.

I Recross.

I

I
I

I

Would know if there gun shot residue on hands if gunshot
residue kit was done.

I 09:48:52 AM I Mr. Robins II Calls Det Michael Van Leuven.
09:49:55 AM

I

I Overruled.

I

I 09:48:28 AM IPaul Berger

I

I Objection. That this question be stricken.

II Overruled.

IIJ

I 09:48:24 AM I DA

I

I
I
I
I

j

09:47:16 AM

I
I

Objection - no expertise as to discharge of a weapon or
experience testifying how this gun would have pattern of gun
shot residue.

I Overruled.
09:47:26 AM \j Paul Berger I Stefanie was in close proximity of where a firearm was shot.

11
1

I

Objection. Not qualified on how firearms discharge and
inadequate foundation.

I Overruled.
IJ
I Objection - cannot provide foundation.
I DA
~verruled.
IJ
I Paul Berger Can be released from barrel - like an explosion.

IIJ
I DA
IIJ
I DA
IJ

I

Aware that Stefanie grabbed gun. Gun shot residue kit was
stored at ISP. Chose to not have gun shot residue analyzed.

1

I 09:43:27 AM
I 09:43:56 AM
I 09:44:18 AM
I 09:44:24 AM

Page 4 of l')

I

Det. Sgt. with ISP. I was employed at ISP in 2011 as a senior
detective. Describe job duties. Assist smaller counties at crime
scenes. General investigations. 2000 hours of training in various
schools. Attended POST Academy. Advance certificate from
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POST in 2011. I successfully completed all of my training.
12/25/11 - was Christmas morning. Was advised there was a
potential homicide scene in St. Maries. 319 14th St., St Maries,
Michael
ID. Benewah County. Asked to be responsible for processing
Van Leuven
crime scene. I was told about the crime prior to arriving. Do an
initial walk thru. Photos are taken and measurements where
taken.
I 09:55:03 AM I Mr. Robins I Motion to admit Exhibit #13

I

I 09:55: 10 AM

II No objection.

I

!!Exhibit #13 is admitted.

I

II DA

I 09:55:13 AM IIJ

I

I

09:55:34 AM Van Leuven I went thru entire house, but concentrated my search upstairs
Reviews exhibit.

I 09:56:40 AM I DA

I Hearsay objection.

I

I 09:56:46 AM I J

jjoverruled.

I

I 09:56:50 AM II DA

II Objection nonrespoonsive.

I

I Sustained.

I

I

09:57:00 AM I J

I 09:57:03 AM )Jvan Leuven )!stairwell. There is also a window in the picture.
j

09:57:25 AM II Mr. Robins II Motion to admit Exhibit #15.

I 09:57:31 AM I DA

II Already depicted in Plaintiffs Exhibit #5. Cumulative.

I 09:58:24 AM IIJ

II Objection is overruled. Exhibit #15 is admitted.

I 10:00: 10 AM II Van Leuven II Reviews Exhibit #16 - bedroom area

I,

I
)I
11

10:00:33 AM

Mr. Robins I Motion to admit Exhibit #16.

1

10:00:39 AM

DA

Ii

IWhen was photo taken - time of day?

I 10:00:50 AM !Ivan Leuven ![Arrived on scene at 3:20pm - taken approx an hour after that.
110:01 :22 AM I DA
j

I

10:01:26AM IIJ

11 0 01 :41

I No objection.
j\

Exhibit #16 is admitted.

11

I

I

I

AM Van Leuven Exhibit #17 - north end of room and taken at same time of
others.

I 10:02:44 AM

IPA

I 10:02:51 AM I DA
10:02:54 AM

J

Motion to admit Exhibit #17.
I No objection

I

\Exhibit #17 is admitted.

I

1

10:03:01 AM Van Leuven i I took other photos. Reviews Exhibit #18.
10:04:29 AM

Mr. Robins I Motion to admit Exhibit #18.

10:04:34 AM

DA

No object.

10:04:38 AM

J

Exhibit #18 is admitted.

10:04:43 AM

Van Leuven Reviews Exhibit #19.

I
I
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! 10:05:48 AM II Mr. Robins II Motion to admit.
110:05:53 AM II DA

II No objection.

110:05:57 AM II

II Exibit #19 is admitted.

j

j

10:06:01 AM II Van Leuven II Reviews Exhibit #20.

I

I
11

I

I 10:07:06 AM II Mr. Robins II Motion to admit Exhibit #20
11

I 10:07:12AM IIDA

II No objection.

! 10:07:17 AM

II Exhibit #20 is admitted.

I 10:08:28 AM

llj

11

!Ivan LeuvenjjReviews Exhibit#21.

I 10:08:33 AM II Mr. Robins II Motion to admit Exhibit #21

110:08:38 AM II DA
j

10:08:43 AM II J

Ii

II No objection.

II Exhibit #21 is admitted.

II

I
I
I

110:08:48 AM IVan Leuven Describes where blood stain is located and hole in wall where
bullet was recovered.

j

10:09:58 AM JI van Leuven II Reviews Exhibit #22

I 10: 10:58 AM
j

II Mr. Robins j Motion to admit.

10:11:03AM jjDA

j 10: 11 :06 AM II J

II No objection.
I Exhibit #22 is admitted.
Motion to admit Exhibit #23

I
1·

I
I

I

j

10:11:11 AM !!Mr.Robins

jj

i

10: 11: 16 AM II DA

II No objection.

I

II Exhibit #23 is admitted.

I

I 10: 11: 19 AM II J

! 10: 11 :26 AM II Van Leuven II Reviews Exhibit #24
Motion to admit Exhibit #24

I 10:12:09AM IIMr. Robins

jj

! 10:12:15AM i!DA

II No objection.

I 10:12:18AM IIJ

II Exhibit #24 is admitted.

I

I
I
I

110:12:23 AM IVan Leuven I looked for biological matter on the ceiling. I photographed that
evidence. Review Exhibit #25.

I 10:13:46AM jjMr. Robins II Motion to admit Exhibit #25.
j

10:14:21 AM IJDA

j 10:14:35 AM IIJ

11014:41AMI

II No objecf1on.

I

I\ Exhibit #25 is admitted.

I

There was small bits of skin, hair and blood that was visible to
Van Leuven me. Took samples that this. Reviews Exhibit #26. Describes
where bullet was found.

! 10: 16: 15 AM Ii Mr. Robins

Motion to admit Exhibit #26.

I

No ob·ection.

10:16:20 AM

i

DA

j Exhibit #26 is admitted.
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( 10:16:30 AM Ji van Leuven JI Reviews Exhibit #27.

I

! 10:17:32AM l!Mr. Robins I Motion to admit Exhibit #27.

I

I No objection.

I

Jj Exhibit #27

\ 10: 17:46 AM JI Van Leuven I Reviews Exhibit #28.

I
I

I 10: 18:45 AM I Mr. Robins JI Motion to admit Exhibit #28.

I

f

10 17:38 AM I DA

110:17:42 AM

JjJ

is admitted.

I 10:18:50 AM IIDA

I No objection.

I

110: 18:56 AM I J

I Exhibit #28 is admitted.

I

110:19 00 AM IVan Leuven Explains stickers on the ceiling. Describes why put them there.
Reviews Exhibit #29.

j

10:20:32 AM I Mr. Robins II Motion to admit Exhibit #29.

I

I 10:20:38 AM I DA

I No objection.

I

I 10:20:45 AM I J

I Exhibit #29 is admitted.

I

110:20:50 AM

I

Removed bullet from the wall. Bullet wasn't embedded very far.
Van Leuven
Reviews Exhibit #30. Bullet in drywall.

[ 10:22: 11 AM

j[

Mr. Robins II Motion to admit Exhibit #30

I 10:22:17 AM JIDA
j

10:22:20 AM II J

I No objection.
II Exhibit #30 is admitted.

I
I'
Ii

I 10:22:25 AM JI van Leuven II Exhibit #31 - reviews.

I

I 10:22:44 AM I Mr. Robins I Motion admit Exhibit #31.

I

110:22:49 AM I DA

I No objection.

I

I 10:22:53 AM II J

I Exhibit #31 is admitted.

I

I 10:24:06 AM jj Van Leuven II Reviews Exhibit #32. Pistol between the mattresses.

I

1 10:24:37 AM II Mr. Robins II Motion to admit Exhibit #32.
1

I

II 10:24:43 AM II DA

II Objection - asks questions in aide.

10:25:10 AM

Van Leuven 11 I searched the entire room for any evidence.

10:25:27 AM

DA

I 10:25:31 AM llj

I 10:25:37 AM

I
I

I No objection.

I

jj Exhibit #32 is admitted.

I

\Ivan Leuven \I Reviews Exhibit #33.

I

10:25:51 Al\/1

Mr.Robins

IMotion to admit.

10:25:57 AM

DA

I No objection.

I

I Exhibit #33 is admitted.

I

110:26:00 AM I j
10:26:06 AM

Reviews Exhibit #17. Reviews 35, 36 & 34 photographs. Of
Van Leuven firearm . .25 caliber. Exhibit #35 - weapon being held and
chamber showing no rounds. Exhibit #34 - magazine being

I

I
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! 10:29:29 AM I Mr. Robins I Exhibits #34, 35 & 36 admitted?
J

J

10:29:39 AM I DA

I No objection.

10:29:42 AM II j

II Exhibits #34,35 & 36 admitted.

! 10 30:12 AM !!van Leuven I Reviews Exhibit #37.
J

10:31 :27 AM I Mr. Robins I Motion to admit Exhibit #37.

j 10:31:32AM jjDA
J

10:31:37 AM llj

110:3152 AM
\ 10:33:31 AM
J

j
J

\I

Mr. Robins

10:33:36 AM II DA

i
I

I

I
I

I

\I

Motion to admit Exhibit #38

I No objection.
I Exhibit #38 is admitted.

I

I
I

10:34:36 AM

Mr. Robins j Motion to admit Exhibit #39 & 40.

I

10:34:46 AM

DA

I No objection.

I

II Exhibits #39 & #40 admitted.

I

10:34:48 AM llj
10:37:22 AM

Mr. Robins

Reviews Exhibit #41.

10:37:58 AM

DA

!:!o objection.

10:38:01 AM lj

10:41:43AM

I

Exhibit #41 is admitted.

10:40: 18 AM I Mr. Robins I Motion to admit Exhibit #42.

I 10:40:24 AM I DA
10:40:39 AM j

I Objection because it is cumulative in nature.
j Overruled

- Exhibit #42 is admitted.

I
I
I

Pistol - .380 was given to me that day. Secured it into evidence.
Van Leuven Reviews Plaintiffs Exhibit #2. Pistol that Officer Loe gave me on
12/25/11. Chain of custody needed to be preserved.

170:43:15 AM lloA
j

11

Exhibit #23 show entire piece of furniture. Entire #37 shows a
I
Van Leuven close up of top of dresser. Found some items in it. Exhibit #38 is
a photo of a water bong.

I 10:33:39 AM llj

J

JI No objection.
I Exhibit #37 is admitted.

I!

1 Don't see how chain of custody needs to be described.
Cumulative information.

10:43:47 AM II Mr. Robins I Don't want to waste time. Just natural progression.

110:44:42 AM I
j

10:46: 16 AM II Mr. Robins I Motion to admit Exhibit #44.

I

10:46:24 AM

II

DA

JI

Cumulative and is shown in Exhibit #3.

I overruled. Exhibit #44 is admitted.

I 10:46:33 AM I j
i 10:46:41 AM I Van Leuven JI Reviews Exhibit #45.
II

I

Preserve evidence. Officer Loe also handed me a .380 casing. I
Van Leuven
took a photo of it. Reviews Exhibit #44.

II

I

I
I

II
I
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110:47:48 AM II Mr. Robins jj Motion to admit Exhibit #45.
110:47:53 AM II DA
/ 10:47:57 AM

llj

jj No objection.

II Exhibit #45 is admitted.

11048:01 AM

I

I
I,
I,

I number of other items that was collected at scene. Reviews
Van Leuven
Exhibit #48.

I 10:49:48 AM II Mr. Robins II Motion to admit Exhibit #48.
I 10:49:54 AM II DA

/ 10:49:58 AM

llj

I
I

II No objection.
II Exhibit #48 is admitted.

I
I
I
I

j 10:50:03 AM !Ivan Leuven !I Reviews Exhibit #49
/ 10:50:49 AM JI Mr. Robins II Motion admit Exhibit #49.

I 10:50:54 AM I DA

I No objection.

! 10:51 :00 AM II J

II Exhibit #49 is admitted.

I

! 10:51 :06 AM /I Van Leuven II Reviews Exhibit #50.

I 10:52:01 AM

I

II Mr. Robins II Motion to admit Exhibit #50.

I 10:52:08 AM II DA

II items admitted in Exhibits #39 & 40. Different Display.

I 10:52:59 AM II j

II Objection is overruled. Exhibit #50 is admitted.

I 10:53:20 AM II

II Recess the jury.

j

I 11: 12:06 AM I j

I

I
I
I

I Back on the record with the jury present.

i

11:12:17 AM /!Mr. Robins II Resumes direct.

j

11: 12:24 AM II Van Leuven II Reviews Exhibit #83.

I
I

I
I
I
I

I 11:14:06AM l!Mr. Robins II Motion to admit Exhibit #83

I 11 :14: 11 AM I DA

II No objection.
II Exhibit #83 is admitted.

j

11: 14: 17 AM II J

j

11 :15:46 AM I Van Leuven Reviews Exhibit #86.

j

11: 16:42 AM

IMr. Robins

Motion to admit Exhibit #86

11 :16:47 AM

DA

jAsks question in aid of objection.

11:17:00 AM

Van Leuven I Contains 4 burnt marijuana cigarettes.

I
I

\ 11:17:18 AM \joA

II Objection. Cumulative.

I

I 11: 17:49 AM I j

II Overruled. Exhibit #86 is admitted.

I
I

j 11:18:09 AM II van Leuvenj\Describes NIC Testing.
j

11:19:09AM

I DA

I 11:19:16AM I j

~

Objection - NIC Testing.
Overruled.

Van Leuven Described NIC Testing. Place substance in a plastic bag and is
heat sealed. Contents of marijuana taken out of pill bottle. I heat

d70
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1

Isealed it. Reviews Exhibit #89. Received from Officer Castles -

I

I

11 :24:22 AM II Mr. Robins

II

I

Motion to admit Exhibit #89.

I

II Objection. Cumulative and unnecessary.

! 11 :24 :42 AM

I\

II J

11 :24:50 AM Ii van Leuven II Reviews Exhibit #90.

!

11 :26:12 AM

I

I

I
I

Mr. Robins II Motion to admit Exhibit #90.

IDA

ISubmitted to lab for testing. Same item in photo Exhibit #41.
IObjection to cumulative and relevance is overruled.

I 11 :28:09 AM I J

II Exhibit #90 is admitted.

I

Reviews #91. Contains glass meth pipe and glass water bong.
Submitted the entire thing to the lab for testing along with the
Van Leuven
water in bond. Lab Tested pipe and tested positive for meth. I
heat sealed.

I 11 :31 :05 AM II Mr. Robins II Motion to admit #91.
111 :31 : 11 AM II DA

II No objection.

111 :31 : 15 AM II j

II Exhibit #91 is admitted.

I 11 :31 :19 AM II DA

j

I
I

Cross.

j

11 :35:08 AM II Mr. Robins II Motion to strike from record.

j

11:35:20AM !IDA
llj

I
I
I

jj Foundational.

II Motion is overruled.

Magazine appeared to have dry blood on it. Reviews exhibit C. I
believe this is same photograph that has been admitted into
Van Leuven
evidence. Another photo that shows it more clearly. This photo
was taken later at my office, maybe a few days later.

11 :35:30 AM

i 11:38:11

I

Det. Berger was coming and going. 1 would've told him what I
Van Leuven had collected and compare notes. 1 remember testify in another
proceeding in this matter.

11 :32:34 AM

I 11:35:24AM

AM lloA

I

II Motion to admit Exhibit C.

! 11 :38:56 AM II Mr. Robins II No objection.
J

I

Objection cumulative. Previous Exhibit #41 Satisfies.

I 11:27:59 AM llj

11 :29:16 AM

I

Exhibit #89 is admitted.

j

I 11 :26:24 AM

'

paraphernalia

'! 11 :24:29 AM II DA

/I

Page 10 of 19

11 :39:00 AM II J

I

II Exhibit C is admitted.

I

My measurements were done for the entire wall. Facing north in
room it would be on right side. Reviews Exhibit D. Rocking chair
Van Leuven
was located in bedroom. Rocking chair is not in measurements.
1 don't know height of bed.

11 :39:04 AM

111 :43:45 AM II DA

II Motion to admit Exhibit D.

! 11 :43:52 AM II Mr. Robins II No objection
"

"

I
I

d7\
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I 11:44:22AM IIJ

I Exhibit D is admitted.

Page l l of l 9

I 11 :45:09 AM I Van Leuven 1125 auto was found under mattress. Reviews Exhibit E.
I 11:48:39AM IIDA
II Motion Exhibit E
111 :49:07 AM II PA

II No objection.

I 11 :49: 11 AM I J
j 11 :50:04 AM I Van Leuven I Reviews Exhibit F.
I Motion to admit Exhibit F
I 11 :50:57 AM I DA
I 11 :51 :04 AM \I Mr. Robins I No objection.
I Exhibit Fis admitted.
111 :51 :09 AM I J
II Exhibit E is admitted.

11:51:55AM

I 11 :55:28 AM
11 :55:44 AM

I

I
I
I

I
I
I

I
I
I

.380 pistol - I recall that Officer Loe told me that it was empty. I
recorded the information on weapon. Live rounds in magazine Van Leuven
more than 3. Sent to lab for testing. Lab tech should've done
that.

I Mr. Robins I Redirect.

I

I Van Leuven Explains difference between clip and magazine. Reviews Exhibit
F.

j

I DA
11:56:55AM IIJ

j

11 :57:02 AM \jvan Leuven 111 couldn't determine trajectory.

I

j

11 :57:59 AM II DA

I'

j

11:58:10 AM

j

11 :56:46 AM

IJ

jj Objection.
jj Sustained.

jj Objection.
II Overruled.

! 11 :58:17 AM Jlvan Leuven II Trajectory rod.

111 :58:25 AM
j

11 :58:54 AM

I DA
IIJ

11 :59:01 AM

I 12:00:15 PM

12:04:06 PM

I'

I

I Objects beyond scope of cross. Not qualified as an expert to
rendered .
j[ Overruled.

I

Describes trajectory rod. I have experience using a trajectory
rod. Bullet didn't penetrate far enough into wall to be able to use
Van Leuven trajectory rod. Another Trooper Baughken assisted me. He is a
crash reconstruction officer. I indicated to him what I wanted him
to shoot.
j[DA

I Recross

I

I don't know when Trooper Baughken arrived on scene. I arrived
at 3:20pm and left scene at 10pm. I knew that Det. Berger was
Van Leuven
going to conduct the interview. At some point I became aware
that the interview was conducted.

12:01:41 PM

j

I
I

I Mr. Robins II Motion to strike.

I 12: 04: 14 PM I J
II

II Motion is granted.

I

I

II
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I

;

12:04:22 PM Van Leuven Det Berger was the case agent. I processed the scene and
reviewed with him what I had found.

112:05:21 PM

IIJ

ITake lunch recess. Ask bailiff staff to obtain lunch for you. Have
11

[ 12:06:58 PM I J

to start at 1 :OOpm.

II Back on the record without the jury present.

I 12:07:09 PM I Mr. Robins II Nothing further.

I 12:07:15 PM

IIDA

D

I 12 07:24 PM IIJ

I 01:19:03 PM

I 01:19:47 PM l[DA
01:20:18 PM
Jason
Bierman

I

II Recess.

I

Back on the record with the Jury present. Agree with the
attorneys that they will take a witness out of order. It will be
defenses witness.
I[ Calls

Jason Bierman. Directs.

Jason
Bierman

II Excited utterance.

Jason
Bierman

IIAsk that this witness be excused.

I 01:29:30 PM IIJ

I Based upon conversation at bench, you are excused and can

01 :35:06 PM

I
I

I

Joe is one of my best friends. Know him for 15 years. 12/25/11 - I
I called Joe both times. He didn't provide details how this
·
accident occurred. I know Joe quite well. He has a temper but
not more than anybody else. I hung out with him pretty regularly,
maybe once a week. He was unemployed on 12/25/11 as far as
I know.

I 01 :29:21 PM II DA

I 01 :29:59 PM I Mr. Robins

I

Stated that he shot Stefanie and he hung up phone. I tried
calling him again numerous times. Joe got on phone and said
that he loved her and didn't mean to hurt her. After phone call, I
went to Joe's residence. He was scared and didn't know what to
do. Panicked. Mr. Camack showed up in his pickup driving
wildly. There was commotion. Noticed Joe was not present.

\ 01 :24:47 PM \I Mr. Robins \ Cross.
01 :25:01 PM

I

12/25/11 - I heard Joe screaming hysterically, I was on top of
14th street - 4 houses away from Joe's residence. I attempted to
call Joe about 4 times. 5th time he answered phone. He was
scared and in a panic.

I 01 :22:36 PM II Mr. Robins llwithdraws the objection.
01 :22:42 PM

I

II Nothing further.

I 01 :21 :57 PM I Mr. Robins I Objection.
I 01 :22:02 PM II DA

I

I

leave court, but need to be on call if needed.
Calls Dr. Sally Aiken. Directs.
Describes training and qualifications. Board certified. Done more
than 8)00 autopsy. I have examined gunshot wounds. I
associate with other pathologists. I'm involved in OSAC. Looking
a forensic standards and guidelines. Aware of standards and
practices as to cause of death. Called a gold standard of
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forensic pathology. Explains accreditations. We perform referral
autopsy. I performed an autopsy on Stefanie Comack. Reviews
plaintiffs exhibit #9. This is me pictured in personal protective
equipment examining Stefanie Comack on 12/27/16. There is an
internal and external examination. Body is examined from head
to toes. X-rays are done if necessary. Injuries on outside are
correlated with the internal injuries. Evidence of medical
intervention. Cervical collar was no longer around neck. IV sites.
Breathing tubes. She was no longer clothed but had hospital
sheets with her. Contact gunshot wound. It went thru her head.
Gunshot wound was on right side of head. Hair around the
wound was shaved. Photograph prior to cleaning and
photographed after photo. After it was cleaned, I was able to
determine more. Refers to Exhibit #92.

Dr. Sally
Aiken

I 01 :46:57 PM II Robins

I Motion to admit #92

01 :47:08 PM [DA

I No objection.

01:47:11 PM

11#92 is admitted.

lj

Page 13 of 19

01 :47:29 PM

I 01:52:12PM IIMr. Robins I Motion to admit Exhibit #93.
PM IIDA

I 01.52:22 PM I J

I No objection.
I Exhibit #93 is admitted.

~E
Dr. Aiken

I 01:55:10 PM IIDA

I No objection.

I 01:55:12 PM

I Exhibit #96 is admitted.

~E
Dr. Aiken

I

I
I
I

Reviews Exhibit #96. Photo of center of wound. About 1 cm.
Attempted to pull wound back together to determine size of
muzzle. Approx 1 cm.

I 01 :55:03 PM II Mr. Robins I Motion to admit Exhibit #96

llj

I

Star shaped wound. Soot can be deposited on service of skin.
Also, under skin. Wound can be surrounded by tears. Gases go
underneath surface of skin which cause tearing. When firearm is
discharged soot, flame and gases come out of barrel. It will
balloon because it can't absorb anymore gases and starts to
tear. Reviews number 93. I measured the wound. 1.2 cm x 4 .
Tears were much larger.

Dr. Aiken

I 01:52:18

I

I
I
I

Looking for soot. Reviews Exhibit #94. I recognize photo. Closer
view. Soot or black smoke on her bone. True and accurate
photo.

I 01 :56:53 PM II Mr. Robins II Motion to admit Exhibit #94.

I 01 :56:59 PM II DA

II No objection.

I 01 :57:03 PM II J

I Exhibit #94 is admitted.

I 0157:25 PM IIAiken

I Describes Exhibit #94. Reviews Exhibit #97. Photo of gunshot
entrance wound. True and accurate depiction.

I
I
I

II
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I 02:01: 12 PM I Mr. Robins I Motion to admit Exhibit #97.

I

I 02:01 :22 PM I DA

I No objection.

I

I 02:01 :29 PM I J

I Exhibit #97 is admitted.

I

02:01 :38 PM

Describes Exhibit #97. Wound entered and exited.
Photographed and hair surrounding it was shaved so you could
see exit wound. Reviews Exhibit #98. Photo of gunshot exit
wound.

Dr. Aiken

I 02:04:01 PM I PA

Motion to admit Exhibit #98

I 02:04:12 PM I DA

I No objection.

I

I 02: 04: 16 PM I J

I Exhibit #98 is admitted.

I

02:05:42 PM

Bullet passed thru brain and exited thru back of her skin.
Multiple bone fractures. Large bullet track thru brain. Eye
bruises where caused by skull fractures. Hemorage and
contusion in brain. There were no other bruises. Bullet traveled
straight thru the brain. There was no ricochet. Place a probe
thru entrance and exit. She determined this is a contact gunshot
wound. Probe is a long metal rod used after brains have been
removed. Reviews #100. I'm holding a probe thru gunshot
wound.

Dr. Aiken

I O2: 10 :4 1 PM I PA

I Motion to admit Exhibit #100.

I

I 02:10:52 PM I DA

I No objection.

I

I 02:10:56 PM llj

I Exhibit #100 is admitted.

I

I 02:11:28 PM !!or. Aiken

II Reviews Exhibit #99. Photograph.

I

I 02:12:03 PM /!Mr. Robins

/I Motion to admit Exhibit #99.

I

I 02: 12:09 PM I DA

I No objection.

I 02:12:24 PM

I

J Exhibit #99 is admitted.

I

JjJ

02:12:42 PM

Describes Exhibits #99 & 100 to the jury. There were no other
injuries other than gun shot wound. Gunshot wound to head
caused Stefanie's death. Contact gunshot wound to head.
Reviews Exhibit #101. Copy of my autopsy report.

Dr. Aiken

I 02:17:01 PM I Mr. Robins

Motion to admit Exhibit #101.

I 02:17:09 PM I DA

Asks questions in aid of objection.

I 02:17:40

PM

I Dr. Aiken

Toxicology report will be added to back of autopsy report.
Exhibit #101 doesn't contain toxically report.

I 02:18:13 PM I DA
I 02:18:51 PM !!or. Aiken
I

02:19:17 PM \\oA

I 02:19:32

PM

I Mr

I When provided toxically report we attach it to my report.
\I

Robins

Objection. Doesn't contain toxically report.

I Exhibit #101

I

I

is proper because it is her report. Toxicology report
is an addendum.

II
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I Loss as to why toxicology report isn't attached.

I Not a complete report objection is overruled.

Exhibit #101 is

admitted.

02:21 :19 PM

Toxicology is done by blood and urine. Received report
toxicology report later. Meth, amphetamine and mitazolam.
Mitazolam was was medication used for resuscitation. She died
of gunshot wound to her head.

Dr. Aiken

I 02:23:20 PM II DA

II Objection on facts that don't exist.

[ 02:23:32 PM jJJ

J Overruled.

I
I

I 02:23:35 PM JI Mr. Robins J No further questions.
\ 02:24:54 PM II DA

11

I

ICross.

~E
Dr. Aiken

Reviews Exhibit G. Toxicology report. Used hospital blood for
the test. We drew urine during autopsy. Exhibit G was added
later to autopsy report.

I 02:29:07 PM II DA

)I Motion to admit Exhibit G.

),

I 02:29:21 PM IIJ

II Exhibit G is admitted.

11

I 02:30:00 PM I Dr. Aiken

I She was 5'3".

J

02:38:24 PM

JI

Mr. Robins

residue.
II

~
Dr. Aiken

Reviews Exhibit #9. I swabbed hands for gunshot

Redirect.

I

Couldn't determine her position when she received gunshot
wound. None of the defense's questions has changed my mind
that it was a gunshot wound to her head.

I 02:39:42 PM II DA

JI Recross.

I 02 39:47 PM I Dr. Aiken

IAutopsy usually doesn't establish the position of body when

I 02:40:28

\JRecess

J

PM

I 02:41:10 PM

J

I

sustained the wound.

I

I Back on the record

outside presence of jury. More witnesses to
me called by plaintiff.

I 02:41 :36 PM II Mr. Robins II One more witness.
I 02:41 :42 PM II DA

I

JI I have 2 witnesses. Would like to take one witness out of order. I,

I

J 02:42: 11 PM JI Mr. Robins J No objection.

I 02:42:51

PM IIDA

I He will make no statements as to what defendant said, just his
demeanor.

I 02:43:15

PM IJJ

JJRecess.

I 03:03:45 PM I J

I Back on the record with the jury present.

I
Defense will take one

of their witnesses out of order.

I 03:04:35 PM I DA

Calls Raymond Roy. Directs.

I 03:04:45

Knows Joe Herrera. I saw him on 12/25/11. I saw Joe at the

PM

I
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Texaco Station near the CDA Casino. I was in someone else's
vehicle. I took Joe to the police station in St. Maries. He was
crying during the entire time we traveled. 40 to 50 minutes to
travel from CDA Casino to St. Maries.

Raymond
Roy

I 03:07:13 PM !I Mr. Robins I No questions.
11

I

I

Calls Stuart Jacobsen.

03:07:22 PM \I Mr. Robins

I\

03:0917 PM

Work for the forensic scientist for ISP. Supervise a specific area
for ISP. Describes training. Completed firearms training in 2007.
I completed all of my training. Member NW Assoc Forensic
Scientist. I work in a lab at ISP building in Coeur d'Alene.
Describes how tests different drugs/chemicals. I did forensic
,science in this case. Reviews Plaintiffs exhibit containing meth
pipe and bong.

Stuart
Jacobsen

I 03: 15:41

PM II DA

I

II No objection to chain of custody.

03:16:37 PM

Tested substance in meth pipe. Describes conformation
process. I determined substance in pipe contained meth.
Reviews Exhibit #87 - it contained plant material. Performed
series of tests. Look at plant material under microscope.
Concluded the plant material contained marijuana.

Jacobsen

I

I 03:21 :35 PM II Mr. Robins II Motion to admit Exhibit #87.
03:21 :54 PM

EJ

I O3: 24: 11 PM I J
03:25:00 PM

Jacobsen

I 03:29:52 PM I DA
I

03:30:28 PM IIJ

Asks questions in aid of objection. Measure weight of plant
material, not residue in pipe .. 186 grams is weight of material.
Equal to a packet of sugar. Withdraws objection.

I\

Reviews exhibit #2 - pistol. When receive a firearm at laboratory
- analysis it and make sure it is unloaded. Make sure firearm is
safe to use. Tried to determine if it was possible for the gun to
fire without pulling trigger. I received a transcript concerning
,what Joe Herrera told the police.

I Objects to form of question. Not been a proper foundation.

I

II Form of question is overruled is overruled.

I

Stuart
I 03:3045 PM IJacobsen
I 03:35:05 PM II DA

Reviews transcript that was received with evidence.
II Object hearsay.

I 03:35:12 PM I Mr. Robins

For Analysis only. Properly admissible at this time.

I 03:35:36

Overrules hearsay.

PM

IJ

I 03:35:59 PM IDA
I 03:36:18 PM IIJ
I

03:36:31 PM

II

II

DA

I

Exhibit #87 is admitted.

I

Objects again that it is hearsay and there has been no
foundation.
II Overruled the hearsay objection.
I\

Objection to form of question.

I
I

II

877
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Sustained.

J

PM II DA

II Objection.

I

I 03:37:35 PM !I Jacobsen

jj I looked at transcript and what officer noted.

I

[ o3:38:16PM IIDA

I[ Objection leading.

I

I 03:38:21 PM I Mr. Robins I Foundation.
read the relevant sections. I didn't read every word of
I 03 38:25 PM !Jacobsen I'transcript.
IObjections. Personal knowledge of what was said by the
I 03:38:48 PM I DA

I

defendant.

I 03:39:16 PM

II Whether or not this witness can testify as to date of transcript.

IIJ

25, 2011 is when transcript was taken.

l1

[ 03:39:43 PM I[ Jacobsen

I[ December

I 03:40:50 PM I DA

I Objections.

I

I 03:40:58 PM II J

I[ Overruled.

II

I 03:41 :02 PM II DA

I Objection best evidence rule.

I O3 :4 1:33 PM II J

II Overruled.

I

I

I
Performed test as to performance of firearm. Decocker allows
hammer to go forward without firing the firearm. The hammer
strikes the firing pin. Magazine that's loaded. Single action.
Double action. Took cartridge case and a live primer. Cocked
firearm back and pressed decocker to see if it would fire. No
malfunctions of the decocker. I tested this 50 times and it never
once fired. Describes slam fire. Loaded magazine up with 5
rounds. Did this was safety on 25 times and 25 times with safety
off. There were no slam fires. Some question whether subjects
finger was on trigger or not. I did a field strip. Reviews Exhibit
#2. It was working when It came into my lab. I didn't note any
I
fault with this firearm.

03:41 :37 PM

Jacobsen

I

I Cross

I 03:51 :41 PM II DA

~EJ
Jacobsen

I 03:58:43 PM

llj

IStriking your question and this witnesses answer based upon
prior question.

IReads portion

03:59:16 P M ~

04:01 :51 PM
04:03:20 PM

I 04:03:51
I 04:04:25

sen

of transcript. 6/12/13

I Remembers testifying.

Mr. Robins [To put this in context.

PM JIJ

04:04:04 PM

Single action was lighter and quicker than double action. I usual
can tell that a pistol is not loaded by way it was packages. 5 out
10 rounds it didn't eject. If safety is on, it will not fire.

DA

PM !Jacobsen

I
I
11

J Begin your question on line 21.

I

[withdraw my question.

I

IPull

I

back slide initially and checked chamber.
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I 04:05:23 PM /I Mr. Robins II Redirects.

I 04 05:30 PM IJacobsen
04:27:08 PM
04:28:43 PM

PM

I 04:31 :30 PM

J

I Back on the record in presence of jury.

J

\\calls Daniel Ducommun. Directs.

I

Mr. Robins

I

IBeen good friends with Mr. Joseph Herrera since we were little
kids going to church.
II Recess.

I 04:34:07 PM II J

II Outside presence of jury.

I 04 34: 15 PM I Mr

Robins

ID
Ducommun

04:37:18 PM

I

under influence of meth.

\ 04:34:51 PM JI Mr. Robins II Have you ever seen him under influence of meth?

I 04 35:07 PM I Daniel

I

I Inquire his association with Mr. Herrera and if he has seen him
;i

I

Yes.
Objection - goes beyond my scope of my direct Needs to tie it
in with 12/25/11. Character evidence that's inappropriate. Prior
bad acts.

J

Beyond scope. Overruled. Prior bad acts - overruled. Testimony
by deft about meth use on that day. Any danger of unfair
prejudice has been addressed. Other statements about other
witnesses that date.

DA

Nobody else has testified at trial that he was under influence of
meth, other than statement that he used meth morning before.
I
We don't know when meth was used and where. Trying to
connect the dots when they have demonstrating my client use or
being under influence.

04:38:15 PM

I 04:39:45 PM II J

II Objection is overruled. Heightened state of emotion.

I 04:40:05 PM I DA

I When you observed Joe Herrera under the influence did he ever

j

I

I know Joseph Herrera. I knew him on 12/25/11. I did see him at
Daniel
my house that day. Came racing into my driveway. He was
Ducommun driving his mom's Ford Explorer. He was hysterical. Stayed at
my house 15-20 min.

I 04:33:25 PM II J

I 043600PM

I

Back on the record outside the presence of the jury. There is a
stipulation to hear a witness out of order.

I 04:28:59 PM I DA

I 04:29:39

5 out of 50 times it would eject - not a misfire and doesn't cause
a gun to go off. On the first round, it never failed to extract Hold
opinions to a degree of professional certainty.
!will take a 10 min recess.

I 04:07:56 PM I J

I

I

act the same as he did on 12/25/11?

04:40:32 PM jj Ducommun j No.
04:40:54 PM

DA

Character evidence under 404.

04:42:16 PM

J

Back on the record with the jury present.
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I 04:42:29 PM I Mr. Robins I Recross.

I

j

04:42:47 PM II Ducommun jj I have seen him under influence of meth numerous times.

I

I

04:43:09 PM

I

II

DA

I Redirect.

I 04:43: 13 PM I Ducommun jj rve never seen him act the way he did on 12/25/11.
j

04:44:02 PM II Mr. Robins II No further questions.
04:44:23 PM

Recess for tomorrow until 9: 15am. Resume with presentation of
evidence. Confident that the case will be submitted to you
tomorrow for deliberation sometime tomorrow. Admonishes the
Jury.

j

I 04:46:32 PM II J

JI

j

PM jjMr. Thie

On the record outside presence of the jury.

I

Instruction conference. Both sides have a set of the instructions.
Instruction 23A. Cites State vs Hernandez. Will have a part II
trial and expect there to be trial. I will not be the trier of fact on
part II.

04:47:13PM

I 04:51:31

I
I

II

Nothing further.

I

I 04:51 :49 PM I DA

I ICJI 707 · instruction is not included in court's instructions.

I 04:52:46

jJThat's found in instruction #25.

I

jjwithdraws instruction. No other objections.

If

PM II J

I 04:52:54 PM II DA

Difference between murder and manslaughter.

~ Would

like counsel to be here at 9:00am. Jury instruction on
I
definition of firearm. I don't know what if any conviction there will i
be.

J

I 04:54:42 PM

I

J

I 04:56:28 PM I J

I 04:57:38

PM

JI

End

I There cannot be stipulation on part II and I will not be trier of
fact.

IState vs. Hernandez. 120 ID 653 - requires finder of fact to
make conclusion about firearm enhancement.
I
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Descriptron BENEWAH CR 2011-2053 Herrera, Joseph 20160721 Jury Trial Day 4
Judge Mitchell
Court Reporter Danelle Bungen
, I!, I ; ' ' .• t ,<,_
Clerk Jeanne Clausen

I

Date II 7/21/2016 II

Location

I

111 K-COURTROOM8

I

I

I

Time

Speaker

I

Note

II

I

I 09:12:51 AM IIJ

ICalls Case - Mr. Andersen present. Mr. Thie and Mr Robins

I 09:14 52 AM IIJ

I No further objections to the jury instructions. Plaintiff needs to

I 09:16:59 AM !!Mr. Thie

I Plaintiff rests.

I

I 09: 17:08 AM

II Calls Officer Bryan Dickenson. Directs.

I

II DA

I 09:1827 AM I
I 09:18:50AM

Bryan
Dickenson

IIDA

present for the State. Deft present.
replace Exhibits #5,6,7 & 8 as soon as possible.

IReviews Exhibit B.
II Motion to admit Exhibit B.

I
I

I 09: 18:57 AM I Mr. Robins II No objection.

I

I 09:19:04 AM

I

IIJ

II Exhibit B is admitted.

I 09:20:54 AM IIJ

IIntroduces Danell Bungen, Court Reporter for today. No need for

I o9:21:19AM JIDA

II No objection.

I

II No objection.

I

I 09:22: 15 AM I DA

II Plays Exhibit B.

I

I 09:36:17 AM IIJ

II Back on the record

I

J

09:21 :22 AM II Mr. Thie

II

Madam Court Reporter to take down audio?

I 09:36:58 AM II Mr. Robins J Cross.
Joe Herrera never stated he was trying to commit suicide. He
didn't say that Stefanie put gun to her head and tried to pull
trigger. Never made statements that he was high on meth.

I 09:37 07 AM I Bryan
Dickenson
I 09:38:14 AM II DA

II Directs.
He was very upset. I did hear he was sorry at one point while he
was sitting in car. He then became hysterical. I've had a lot of
training on the effects of meth. I didn't conduct any examination
for use of meth on Joe 12/25/11 .

09:38:27 AM
Bryan
Dickenson

I 09:40:38

AM II Mr. Robins II Objection. Voir dires in aide of objection.

I 09:40:51 AM I Bryan

Dickenson

I 09:41:31 AM IIJ
I

09:41 :37 AM

I/

Bryan

I

I

II'm not a drug recognition expert.
I

II Objection is sustained.
If

Trained to detect people under the influence. No testing done on

I
I[
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\ Dickenson II Joe Herrera that day.

11

j 09:42:51 AM jj Mr. Robins II Objection - leading.

I 09:42:58 AM II J

II

II Sustained.

11

I 09:43:03 AM I Mr. Robins I Objection speculation.

I 09:43:15 AM

IIJ

j 09:43: 18 AM

Jj

I 09:44:07 AM

II DA

I

jj Sustained.

I

Mr. Robins II No recross.

I

II Defense motion to admit Exhibit B.

I

I 09:45:38 AM IJ Mr. Robins I No objection.

I

I 09:45:45 AM II J

II Exhibit B is admitted.

I

I 09:45:53 AM IIJ

II Exhibit B is published to jury.

I 09:50:04 AM II DA

II Defense rests.

I
I

I 09:50:56 AM II J

II Back on the record without the jury present.

I

I 09:51 :13 AM

I

Mr. Robins I Advises about rebuttal argument and would like deft to be
advised about not testifying.

I 09:51:46 AM llj

II Advises of right to testify or not.

I 09:51 :56 AM I Deft

I Understands.
here today.

09:52:24 AM

j

IMade decision with

09:52:39 AM

Deft

\ 1do not want to testify.

~

[ 10:00:26 AM II

advice of counsel to not testify?

I
I

Mr. Robins

Extreme agitation after shooting, under influence of meth. Would
like to bring in witness to describe someone who is under
influence of a controlled substance.

DA

They knew well in advance of presentation of evidence. Now
they want to bring in a drug recognition expert. They were not
disclosed and want to have ability to have cake and eat it too.
Abuse and misleading. Allow for confusion and is unfair.
Should've presented this witness during case in chief. This isn't
rebuttal of defendants evidence, it is adding to their case in chief.
Not proper rebuttal. We should know what the evidence state is
going to introduce. We've never seen credentials. They want this
witness to say Joe was under influence of meth. Bolster what the
did or did not do. No proper rebuttal.

09:53:51 AM

09:57:39 AM

I

No problems understanding what is happening

Extreme agitation out of an accident. Characteristic of someone
under influence. I didn't know defense was going to call
witnesses to describe his extreme agitation. Proper rebuttal.
Mr. Robins Defense opened the door. This is relevance. Ask that you allow
this evidence to come. Certain pieces of evidence have been
admitted already. Give general characteristics. Not sandbagging
anyone. Want jury to know truth.
j

Finding that it's improper rebuttal evidence. This is somewhat of

I

8~6'
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a close call. This case has suffered a tortured history. I don't
want to see this case tried a 3rd time. There is evidence before
jury the effect of meth on people. State has plenty of evidence to
argue the extreme over reaction is due to something other than
an accident. The degree of agitation was brought out in state's
case. State was aware of agitation at all times. Drug recognition
expert is improper.

j

J

10:03:29 AM I Mr. Robins II Would like a brief recess.

110:05:38 AM II

j

j 10:06:26 AM I Mr. Thie
11

Page 3 of 5

10:06:54 AM I DA

I 10:06:58 AM I j
I 10:17:55AM llj

II Back on the record outside the presence of the jury.
II Will be substituting 5,6,7 & 8 exhibits with actual photographs.

I No objection.

10:44:39 AM

llj
I 11:59:27 AM llj
111 :45:52 AM

I

I Reads the remaining jury instructions to the jury.

I

I Back on the record with the jury present.
II Gives deliberation oath to the bailiff.

I 12:24:32 PM II J

j Recess.

IBack on the record outside the presence of the jury. There is a
111

I 0 1: 17: 3 9 PM II J

II The DVD will be played in courtroom 8 only.

I 01

IConcerns with counsel being in on the deliberation process. The

have no problem with the jury watching the DVD in jury room.

I

I
I
I

I
I

jury will be having contact with the attorney.

I 0 1:18: 55 PM II J

jj I don't see this as a problem. I appreciate your concerns.

I 01:19:37 PM IIDA

IObjection to just playing a portion of the exhibit. Prefer to play in

I

,ts entirely.
No reason to subject court staff to Exhibit #1. Mr. Herrera is not
here. Would like to have deft present during the playing of the
DVD. This is the exhibit I put on the record where deft reaction
was extreme.

j
II

I

note from the Jury wanting to see Exhibit #1.

I 01:17:15 PM I Mr. Thie

I 01 :24:16 PM II DA

I

j Recess

I 12:22: 16 PM II Clerk

01:20:12PM

I

I

II Juror #43 and #20 have been chosen as the alternate jurors.

18:20 PM I Mr. Thie

I

I Closing Arguments.

I 12: 19: 17 PM I J

IIJ

I

II Back on record in presence of the jury.

I 11 :59:35 AM II Mr. Robins II Rebuttal argument.

112:24:41 PM

I

I

Mr. Robins I Closing Arguments.

j 11:15:03AM IIDA

I

II Exhibits #5,6,7 & 8 are substituted.

I 10: 19:51 AM II Mr. Robins I No rebuttal evidence.
10:21 :36 AM jJ

I

II Would excuse my client from being present.

I

II
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I

01 :24:48 PM

j
01 :27:41 PM

j
I 01:30:46PM
I 01 :46:12 PM
I 01 :46:46 PM
I 0147:23 PM

llj
llj
I Mr. Thie
IIJ

01 :47:48 PM

j

Back on the record and received your note to review Exhibit #1.
There is case law that says it's not proper to watch DVD in jury
room. Will play the exhibit here in courtroom. Counsel are
present.
Another question presented to me by the jury. Asked 3 questions
- is this the first trial or trial the result of an appeal, can we know
this information. I made a determination prior to this trial that this
information is not relevant.

I Exhibit #1 is being replayed.
I End of playing exhibit #1.
I I've released my witnesses.
IAgree that answer to questions asked by Jury - that those

I
I
I

questions will not be answered.
On the record. I understand there is a verdict. Emotions have
been running high and the jury does not need to hear any
outbursts. The jury regardless of verdict will have to hear more
evidence and argument, any display of emotions before this jury
is inappropriate. There is quite a few bailiffs in this courtroom
and they will take out anyone who displays emotions or out
bursts. They will be taken out immediately per my order.

I Back on the record with the jury present.
I 04:33:22 PM llj
I 04:34:16 PM I Presiding We have a verdict. Presents verdict to the judge.

I

Juror

I 04 34:32 PM I J
04:34:58 PM

I 04:39:29 PM
I 04:39:34 PM
I 04:39:39 PM
I 04:40:21 PM

j
I Mr. Thie
I DA
IJ
I Mr. Thie

I 04:40:30 PM I DA
04:40:56 PM

j

I Reads verdict - in the district court for the County of Benewah CR11-2053.
Verdict - #1 guilty of murder in II degree. The jury completed the
remainder of the form appropriately. Signed by presiding juror.
Polls the jury. As to Part II of the information, Mr. Thie has a
motion?

I Motion to dismiss Part II.
I No objection.
I Part II is dismissed and there will be no trial on that portion.
I Sentencing will occur in Benewah County.

I

I
I
I

j Agrees.

You are now free to talk about this case. I couldn't answer you
earlier questions. Tried to keep this information from you, but
was not successful. Is this first trial or result of an Appeal. This is
a second trial. Unable to obtain a jury in Benewah Co and moved
it to Kootenai County. The verdict was reversed in the original
trial from Kootenai County. You've all witnesses some horrible
things, pictures, videos and audio's were necessary for you to
see. If you feel that having viewed that evidence, I'm ordering K.

dSL\
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I

04:45:03 PM

I
II

J

IC. to pay for any counseling if needed. If you feel this will be a
benefit, and we will make it happen.
II Thank you for your service.

I 04:45:52 PM I J

II Outside presence of the jury.

I 04:45:59 PM II Mr. Thie

II Sentencing will take about an hour.

I 04:46: 10 PM I DA

IWould need about at least 2 hours

I
I

I
Would need 45 to 60 days

for sentencing to occur.
Set for sentencing on 9/6/16 at 9am in Benewah County.

I 04:47:43 PM II J

j[

I 04:48: 14 PM

\[ No need for an updated PSI.

I

I 04:48:21 PM II DA

II Would like a PSI.

I 04:48:35 PM llj

I Will order another PSI.

I

I 04:48:42 PM I[ Mr. Thie

I[

I 04:48:48 PM I DA

II Nothing further.

I

II Recess.

I

j
11

II Mr. Thie

04:48:53 PM II J
044928 PM

IIJ

II 04:50:07 PM I End

Nothing further.

ITuesday, 9/6/16 at 9am. I will also contact Ko. Co. and Benewah

I

I
I

County Sheriffs for deft's. transport back to Benewah County

I
Produced by FTR Gold™
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DEFENDANT

~

/
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A.
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B.

fdmit/Refused

C.
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D.
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I

j
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1-' n ..... -\\_
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_

,...,,.,.
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F.
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.
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G.
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H.
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I.
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J.
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11. _ _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

K.

- - - - - - - - - - - -Admit/Refused

12. _ _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

L.

- - - - - - - - - - - -Admit/Refused

M.

- - - - - - - - - - - -Admit/Refused

14. _ _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

N.

_ _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

(Admit/Refused
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- - - - - - - - - - - -Admit/Refused
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P.
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- - - - - - - - - - - -Admit/Refused

7.
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(Admit/Refused
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•'

\
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\

1Ad m it/Refused

R.
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s.

_ _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

T.

- - - - - - - - - - - -Admit/Refused

u.

_ _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

V.

_ _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

23. _L_(-----------\··dmit/Refused

w.

- - - - - - - - - - - -Admit/Refused

~
,~
24. --------------1/dmit/Refused

X.

- - - - - - - - - - - -Admit/Refused

25. _ _ _ _ _ _ _ _ _ _ _ _ _
/ Admit/Refused

Y.

\\.__::.::=
26. __
q _ _ _ _ _ _ _ _ _ _(Admit/Refused

- - - - - - - - - - - -Admit/Refused

z.

_ _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

AA.

_ _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

BB .

_ _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

cc.

- - - - - - - - - - - -Admit/Refused

\.
t)

)'-··

1
20. _ _ _ _ _ _ _ _ _ _ _ _
tdmit/Refused
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21. -----------~(~dmit/Refused
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.
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~

/

'\
~-\

~
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'(_~--
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-~~

C

'

28. _ _ _ _ _ _ _ _ _ _ ___.,,.(Adm\t/Refused
.-•·

29. _,_,_ _ _ _ _ _ _ _ _ _(Admit/Refused

\"::""-

.·

30.

'"'\
-- - - - - - - - - - - +(Admit/Refused
';>·

DD.

_ _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

31.

'
-- - - - - - - - - - \'Admit/Refused
\__,_.

EE.

_ _ _ _ _ _ _ _ _ _ _ _Admit/Refused

32. _v_ _ _ _ _ _ _ _ _ _ _Jl.dmit/Refused

FF.

_ _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

GG.

- - - - - - - - - - - -Admit/Refused

HH.

_ _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

11.

_ _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

36. _L_l__________-\·dmit/Refused

JJ.

- - - - - - - - - - - -Adm it/Refused

37.

>'\
:d;it/Refused
-------------'>,\..__
__ ..

KK.

_ _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

38. _<t-----------~~it(Refused

LL.

- - - - - - - - - - - -Adm it/Refused

39. _tc_._ _ _ _ _ _ _ _ _ _,9{d;.;,it/Refused

MM.

_ _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

NN.

- - - - - - - - - - - -Admit/Refused

00.

_ _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

1

S:C,,.c·:~

33. __'\_ _ _ _ _ _ _ _ _-+/Admit/Refused
\\

ii,,

/'

-

34. --------------+-~dmit/Refused
'"'---.......

\_

35. _~,_'----------k~-~it/Refused
/

:'>40. _·_.,_ _ _ _ _ _ _ _ _ ___,\dmit/Refused
(

·,,.,,._
/

41. ------------~~~-~it/Refused

\

42.

\ )1v,.., -~
'-' 1.,

PP.

Admit/Refused

Admit/Refused

QQ.

Admit/Refused

(Admit/Refused

RR.

Admit/Refused

;{dmit/Refused

SS.

Admit/Refused

Admit/Refused

TT.

Admit/Refused

Admit/Refused

UU.

Admit/Refused

vv.

Admit/Refused

WW.

Admit/Refused

XX.

Admit/Refused

Admit/Refused
\

.'-.

43.
44.

1,lk~t,

..---_.:_

l{

45.

',._:,.__ .

46.
47.
,.--,

, ..

48. \ 1\ukc

( Admit/Refused

'·

_,,,.---...

49.

LI

t:4dmit/Refused
,..,.,

50.

l,

···::....__

/Admit/Refused
\',,,

---··

51.

Admit/Refused

YY.

Admit/Refused

52.

Adm it/Refused

zz.

Admit/Refused

53.

Adm it/Refused

AAA.

Admit/Refused

54.

Adm it/Refused

BBB.

Admit/Refused

55.

Admit/Refused

CCC.

Adm it/Refused

56.

Admit/Refused

ODD.

Admit/Refused

57.

Adm it/Refused

EEE.

Admit/Refused

58.

Admit/Refused

FFF.

Admit/Refused

59.

Adm it/Refused

GGG.

Admit/Refused

60.

Adm it/Refused

HHH.

Admit/Refused

61.

Admit/Refused

Ill.

Adm it/Refused

62.

Adm it/Refused

JJJ.

Admit/Refused

63.

Admit/Refused

KKK.

Admit/Refused

64.

Admit/Refused

LLL.

Admit/Refused

65.

Admit/Refused

MMM.

Adm it/Refused

66. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

NNN.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

67. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

000.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

68. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

PPP.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

69. _ _ _ _ _ _ _ _ _ _ _Admit/Refused

QQQ.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

70. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

RRR.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

71. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

SSS.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

72. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

TTT.

- - - - - - - - - - -Admit/Refused

73. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

UUU.

- - - - - - - - - - -Admit/Refused

74. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

vvv.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

75. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

WWW.

_ _ _ _ _ _ _ _ _ _ _Admit/Refused

76. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

XXX.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

77. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

YYY.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

78.

zzz.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

AAAA.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

BBBB.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

cccc.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

DODD.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

,,____
(Admit/Refused

EEEE.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

84. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

FFFF.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

85. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

GGGG.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

·v, \\ 0u,\\c \j\J ;'),·,),;!l
in ~'J(Ap m it/Refused
l
7 ,,, .,

HHHH.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

1111.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

JJJJ.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

KKKK.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

- - - - - - - - - - -Admit/Refused

79. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

/Adm it/Refused
"---

----

82. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

,

86.

l

87.

i)rttf\

s~·1ll(/\t(

f1a.r.0~a..1u1 ~f~it/Refused

88. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

fl;dmit/Refused

LLLL.

1Ad
z; m it/Refused

MMMM .. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

fdmit/Refused

NNNN.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

93. _'_'_ _ _ _ _ _ _ _ _ _;imit/Refused

0000.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

94.

PPPP.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

QQQQ.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

RRRR.

_ _ _ _ _ _ _ _ _ _ _Admit/Refused

,,,Clf.A.dmit/Refused

5555.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

r4dmit/Refused

TTTT.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

UUUU.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

VVVV.

- - - - - - - - - - -Admit/Refused

I'

•

Hvtc

92.

''\.

1~dmit/Refused

- - - - - - - - - - - - - ; " \ . . ..

95. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused
/

t\dmit/Refused
",

97.

L-.

98.

((

I

c ,,-t 1-.:,u ice::
Lt._,-,

S:>V\,::

il>

'

.,

t

.: y:: t v~: ' 1 •
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99. _(_\_ _ _ _ _ _ _ _ _ _ (d~t/Refused

(re(...,,_:- 4-~,.J ~~-100.

L'-,__l.,

vsh::+

lJ:,,,1,.,I 6_~rnit/Refused

101.

_µ_-..,_,~t,_' ..._F>_·~-'-+-(-~--+-(::,_-~_•,_·-,t_---;~~~ mit/Refused

WWWW.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

102.

---=-::.'-'-'--':·,"'---•,__,,,---...,-,_,___,_
... --'-'k"--1_·--,,1_·_-~;_"-_·_ _ Admit/Refused

XXXX.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

103.

- - - - - - - - - - -Admit/Refused

YYYY.

_ _ _ _ _ _ _ _ _ _ _Admit/Refused

104.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

ZZZZ.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

105.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

AAAAA.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

106.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

BBBBB.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

107.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

CCCCC.

- - - - - - - - - - -Admit/Refused

108.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

DDDDD.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

109.

- - - - - - - - - - -Admit/Refused

EEEEE.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

110.

- - - - - - - - - - -Admit/Refused

FFFFF.

- - - - - - - - - - -Adm it/Refused

111.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

GGGGG .. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

112.

- - - - - - - - - - -Admit/Refused

HHHHH .. _ _ _ _ _ _ _ _ _ _ _ Admit/Refused

113.

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused

11111.

1

_ _ _ _ _ _ _ _ _ _ _ Admit/Refused
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BENEWAH

)
)

STATE OF IDAHO,

Plaintiff,

)
)

Case No.

vs.

)
)

JURY INSTRUCTIONS

JOSEPH DUANE HERRERA,

)

CR-2011-2053

)
Defendant.

)

)
Attached hereto are the jury instructions given on the trial of the above matter.
Copies have been given to counsel of record.
Dated this

ldf'-

day of July, 2016.

INSTRUCTION NO. 1
Now that you have been sworn as jurors to try this case, I want to go over with you
what will be happening. I will describe how the trial will be conducted and what we will be
doing. At the end of the trial, I will give you more detailed guidance on how you are to
reach your decision.
Because the state has the burden of proof, it goes first. After the state's opening
statement, the defense may make an opening statement, or may wait until the state has
presented its case.
The state will offer evidence that it says will support the charge against the
defendant. The defense may then present evidence, but is not required to do so. If the
defense does present evidence, the state may then present rebuttal evidence. This is
evidence offered to answer the defense's evidence.
After you have heard all the evidence, I will give you additional instructions on the
law. After you have heard the instructions, the state and the defense will each be given
time for closing arguments. In their closing arguments, they will summarize the evidence
to help you understand how it relates to the law. Just as the opening statements are not
evidence, neither are the closing arguments. After the closing arguments, you will leave
the courtroom together to make your decision. During your deliberations, you will have
with you my instructions, the exhibits admitted into evidence and any notes taken by you in
court.
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INSTRUCTION NO. 2
The Information charges Murder in the Second Degree and alleges that the
defendant, Joseph Duane Herrera, on or about the 25th day of December, 2011, in the
County of Benewah, State of Idaho, did unlawfully and with malice aforethought, but
without premeditation, kill Stefanie Camack, a human being, by willfully and deliberately
pointing a .380 handgun at her head and pulling the trigger, from which she died.
To this charge the Defendant has pied not guilty.

INSTRUCTION NO. 3
The Information in this case is of itself a mere accusation or charge against the
defendant and does not of itself constitute any evidence of the defendant's guilt; you are
not to be prejudiced or influenced to any extent against the defendant because a criminal
charge has been made.

INSTRUCTION NO. 4
Your duties are to determine the facts, to apply the law set forth in my instructions
to those facts, and in this way to decide the case. In so doing, you must follow my
instructions regardless of your own opinion of what the law is or should be, or what either
side may state the law to be. You must consider them as a whole, not picking out one and
disregarding others. The order in which the instructions are given has no significance as
to their relative importance. The law requires that your decision be made solely upon the
evidence before you. Neither sympathy nor prejudice should influence you in your
deliberations. Faithful performance by you of these duties is vital to the administration of
justice.
In determining the facts, you may consider only the evidence admitted in this trial.
This evidence consists of the testimony of the witnesses, the exhibits offered and received,
and any stipulated or admitted facts. The production of evidence in court is governed by
rules of law. At times during the trial, an objection may be made to a question asked a
witness, or to a witness' answer, or to an exhibit. This simply means that I am being asked
to decide a particular rule of law. Arguments on the admissibility of evidence are designed
to aid the Court and are not to be considered by you nor affect your deliberations. If I
sustain an objection to a question or to an exhibit, the witness may not answer the
question or the exhibit may not be considered. Do not attempt to guess what the answer
might have been or what the exhibit might have shown. Similarly, if I tell you not to
consider a particular statement or exhibit you should put it out of your mind, and not refer
to it or rely on it in your later deliberations.
During the trial I may have to talk with the parties about the rules of law which
should apply in this case. Sometimes we will talk here at the bench.· At other times I will
excuse you from the courtroom so that you can be comfortable while we work out any

problems. You are not to speculate about any such discussions. They are necessary
from time to time and help the trial run more smoothly.
Some of you have probably heard the terms "circumstantial evidence," "direct
evidence" and "hearsay evidence." Do not be concerned with these terms. You are to
consider all the evidence admitted in this trial.
However, the law does not require you to believe all the evidence. As the sole
judges of the facts, you must determine what evidence you believe and what weight you
attach to it.
There is no magical formula by which one may evaluate testimony. You bring with
you to this courtroom all of the experience and background of your lives. In your everyday
affairs you determine for yourselves whom you believe, what you believe, and how much
weight you attach to what you are told. The same considerations that you use in your
everyday dealings in making these decisions are the considerations which you should
apply in your deliberations.
In deciding what you believe, do not make your decision simply because more
witnesses may have testified one way than the other. Your role is to think about the
testimony of each witness you heard and decide how much you believe of what the
witness had to say.
A witness who has special knowledge in a particular matter may give an opinion on
that matter. In determining the weight to be given such opinion, you should consider the
qualifications and credibility of the witness and the reasons given for the opinion. You are
not bound by such opinion. Give it the weight, if any, to which you deem it entitled .

.
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INSTRUCTION NO. 5
Under our law and system of justice, the defendant is presumed to be innocent.
The presumption of innocence means two things.
First, the state has the burden of proving the defendant guilty. The state has that
burden throughout the trial. The defendant is never required to prove his or her
innocence, nor does the defendant ever have to produce any evidence at all.
Second, the state must prove the alleged crime beyond a reasonable doubt. A
reasonable doubt is not a mere possible or imaginary doubt. It is a doubt based on reason
and common sense. It may arise from a careful and impartial consideration of all the
evidence, or from lack of evidence. If after considering all the evidence you have a
reasonable doubt about the defendant's guilt, you must find the defendant not guilty.

INSTRUCTION NO. 6
If during the trial I may say or do anything which suggests to you that I am inclined
to favor the claims or position of any party, you will not permit yourself to be influenced by
any such suggestion. I will not express nor intend to express, nor will I intend to intimate,
any opinion as to which witnesses are or are not worthy of belief; what facts are or are not
established; or what inferences should be drawn from the evidence. If any expression of
mine seems to indicate an opinion relating to any of these matters, I instruct you to
disregard it.

INSTRUCTION NO. 7
Do not concern yourself with the subject of penalty or punishment. That subject
must not in any way affect your verdict. If you find the defendant guilty, it will be my duty to
determine the appropriate penalty or punishment.

INSTRUCTION NO. 8
If you wish, you may take notes to help you remember what witnesses said. If you
do take notes, please keep them to yourself until you and your fellow jurors go to the jury
room to decide the case. You should not let note-taking distract you so that you do not
hear other answers by witnesses. When you leave at night, please leave your notes in the
jury room.
If you do not take notes, you should rely on your own memory of what was said and
not be overly influenced by the notes of other jurors. In addition, you cannot assign to one
person the duty of taking notes for all of you.

INSTRUCTION NO. 9
It is important that as jurors and officers of this court you obey the following
instructions at any time you leave the jury box, whether it be for recesses of the court
during the day or when you leave the courtroom to go home at night.

First, do not talk about this case either among yourselves or with anyone else
during the course of the trial. Not discussing this case with "anyone else" also means you
cannot discuss this case with your family and friends. You must not communicate with
anyone about this case in any way, and this includes use of your cell phone, by text
message, by web page posting, or through email. You should keep an open mind
throughout the trial and not form or express an opinion about the case. You should only
reach your decision after you have heard all the evidence, after you have heard my final
instruction and after the final arguments. You may discuss this case with the other
members of the jury only after it is submitted to you for your decision. At that time, all such
discussion should take place in the jury room.

Second, do not let any person talk about this case in your presence. If anyone
does talk about it, tell them you are a juror on the case. If they won't stop talking, report
that to the bailiff as soon as you are able to do so and do not tell any of your fellow jurors
about what was said to you.

Third, during this trial do not talk with any of the parties, their lawyers or any
witnesses. By this, I mean not only do not talk about the case, but do not talk at all, even if
just to pass the time of day. In no other way can all parties be assured of the fairness they
are entitled to expect from you as jurors.

Fourth, during this trial do not make any investigation of this case or inquiry outside
of the courtroom on your own. Do not go any place mentioned in the testimony without an
explicit order from me to do so. You must not consult any books, dictionaries,
encyclopedias or any other source of information unless I specifically authorize you to do
so. You must not use the internet or any other tools of technology to in any way
make an investigation of any aspect of this case. You must not attempt to find out
any information from any source outside this courtroom.

2o\

Fifth, do not read about the case in the newspapers. Do not listen to radio or
television broadcasts about the trial. You must base your verdict solely on what is
presented in court and not upon any newspaper, radio, television or other account of what
may have happened.

INSTRUCTION NO. 10
You have now heard all the evidence in the case. My duty is to instruct you as to
the law.
You must follow all the rules as I explain them to you. You may not follow some
and ignore others. Even if you disagree or don't understand the reasons for some of the
rules, you are bound to follow them. If anyone states a rule of law different from any I tell
you, it is my instruction that you must follow.

-:-..,
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INSTRUCTION NO. 11
As members of the jury it is your duty to decide what the facts are and to apply
those facts to the law that I have given you. You are to decide the facts from all the
evidence presented in the case.
The evidence you are to consider consists of:
1.

Sworn testimony of witnesses;

2.

Exhibits which have been admitted into evidence; and

3.

Any facts to which the parties have stipulated.

Certain things you have heard or seen are not evidence, including:
1.

Arguments and statements by lawyers. The lawyers are not witnesses.
What they say in their opening statements, closing arguments and at other
times is included to help you interpret the evidence, but is not evidence. If
the facts as you remember them differ from the way the lawyers have stated
them, follow your memory;

2.

Testimony that has been excluded or stricken, or which you have been
instructed to disregard;

3.

Anything you may have seen or heard when the court was not in session.

~-~~

INSTRUCTION NO. 12
All persons are capable of committing crimes, except those who committed the
act or made the omission charged through misfortune or by accident when it appears
that there was not evil design, intention or culpable negligence.

INSTRUCTION NO. 14
You heard testimony that the defendant, Joseph Duane Herrera, made a
statement to the police concerning the crime charged in this case. You must decide
what, if any, statements were made and give them the weight you believe is
appropriate, just as you would any other evidence or statements in the case.

INSTRUCTION NO. 15(a)
A defendant in a criminal trial has a constitutional right not to be compelled to
testify. The decision whether to testify is left to the defendant, acting with the advice
and assistance of the defendant's lawyer. You must not draw any inference of guilt from
the fact that the defendant does not testify, nor should this fact be discussed by you or
enter into your deliberations in any way.

J
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INSTRUCTION NO. 15(b)
You have heard the testimony of Joseph Herrera. You will recall it was brought
out that before this trial that this witness made statements concerning the subject matter
of this trial. Even though these statements were not made in this courtroom they were
made under oath at another hearing. Because of this, you may consider these
statements as if they were made at this trial and rely on them as much, or as little, as
you think proper.

INSTRUCTION NO. 16
It is alleged that the crime charged was committed "on or about" a certain date. If
you find the crime was committed, the proof need not show that it was committed on that
precise date.

---..
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INSTRUCTION NO. 17
In order for the defendant to be guilty of Murder in the Second Degree, the
state must prove each of the following:
1. On or about December 25, 2011
2. in the state of Idaho
3. the defendant Joseph Duane Herrera engaged in conduct which caused the
death of Stefanie Camack,
4. the defendant acted without justification or excuse, and
5. with malice aforethought which resulted in the death of Stefanie Camack.
If you find that the state has failed to prove any of the above, you must find the
defendant not guilty of murder in the second degree. If you find that all of the above
have been proven beyond a reasonable doubt, then you must find the defendant guilty
of murder in the second degree.

\. \.....-J

INSTRUCTION NO. 18
Murder is the killing of a human being without legal justification or excuse and
with malice aforethought.

INSTRUCTION NO. 19
For the defendant to be guilty of Murder in the Second Degree, the state must
prove the defendant had a particular intent. Evidence was offered that at the time of the
alleged offense the defendant was ignorant of or mistakenly believed certain facts. You
should consider such evidence in determining whether the defendant had the required
intent.
If from all the evidence you have a reasonable doubt whether the defendant had
such intent, you must find the defendant not guilty of Murder in the Second Degree.

INSTRUCTION NO. 20
If your unanimous verdict is that the defendant is not guilty of Murder in the
Second Degree, you must acquit him of that charge. In that event, you must next
consider the included offense of Voluntary Manslaughter.

INSTRUCTION NO. 21
In order for the defendant to be guilty of Voluntary Manslaughter, the state must
prove each of the following:
1. On or about December 25, 2011
2. in the state of Idaho
3. the defendant Joseph Duane Herrera engaged in conduct which caused the
death of Stefanie Camack, and
4. the defendant acted unlawfully upon a sudden quarrel or heat of passion and
without malice aforethought in causing such death.
If any of the above has not been proven beyond a reasonable doubt, you must
find the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty of voluntary manslaughter.

INSTRUCTION NO. 22
If your unanimous verdict is that the defendant is not guilty of Voluntary
Manslaughter, you must acquit him of that charge. In that event, you must next
consider the included offense of Involuntary Manslaughter.

INSTRUCTION NO. 23(a)
In order for the defendant to be guilty of Involuntary Manslaughter, the state must
prove each of the following:
1. On or about December 25, 2011
2. in the state of Idaho
3. the defendant Joseph Duane Herrera operated a firearm in a reckless,
careless or negligent manner,
4. the defendant's conduct was such that an ordinary person would anticipate
that death might occur under the circumstances,
5. the defendant's conduct, although ordinarily lawful, was committed with
reckless disregard of consequences and of the rights of others, and
6. the defendant's conduct produced the death of Stefanie Camack.
If any of the above has not been proven beyond a reasonable doubt, you must
find the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.
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INSTRUCTION NO. 23(b)
In order for the defendant to be guilty of Involuntary Manslaughter through
perpetration of an unlawful act, the state must prove the following:
1. On or about December 25, 2011
2. in the state of Idaho
3. the defendant Joseph Duane Herrera committed or attempted to commit the
unlawful act of assault, and
4. in the commission of the unlawful act, the defendant produced the death of
Stefanie Camack.
If any of the above has not been proven beyond a reasonable doubt, you must
find the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.
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INSTRUCTION NO. 23(b)(1)
An "assault" is committed when a person:
(1) unlawfully attempts, with apparent ability, to commit a violent injury on the
person of another; or
(2) intentionally and unlawfully threatens by word or act to do violence to the
person of another, with an apparent ability to do so, and does some act which creates a
well-founded fear in the other person that such violence is imminent.

INSTRUCTION NO. 23(c)
In order for the defendant to be guilty of Involuntary Manslaughter by negligent
use of a deadly weapon, the state must prove each of the following:
1. On or about December 25, 2011
2. in the state of Idaho
3. the defendant Joseph Duane Herrera used a firearm with reckless disregard of
the consequences and of the rights of others,
4. producing the death of Stefanie Comack.
If any of the above has not been proven beyond a reasonable doubt, you must
find the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.

INSTRUCTION NO. 24
The term "firearm" means any weapon from which a shot, projectile or other
object may be discharged by force or of combustion, explosive, gas, or mechanical
means, whether operable or inoperable.

